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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22632; Directorate
Identifier 2005-NM-158-AD; Amendment
39-14486; AD 2006-04-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2C10 (Regional Jet
Series 700, 701, & 702), CL-600-2D15
(Regional Jet Series 705), and CL-600—
2D24 (Regional Jet Series 900)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier Model CL-600-2C10
(Regional Jet Series 700, 701, & 702),
CL-600-2D15 (Regional Jet Series 705),
and CL-600-2D24 (Regional Jet Series
900) airplanes. This AD requires
repetitive inspections for cracking or
fracturing of the output links of the
power control unit (PCU) for the
ailerons, and related investigative and
corrective actions if necessary. This AD
results from reports of fractured output
links of the aileron PCU. We are issuing
this AD to prevent failure of an output
link of the aileron PCU, which, if both
links on one aileron fail, could result in
reduced lateral control of the airplane.
DATES: This AD becomes effective
March 22, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of March 22, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department

of Transportation, 400 Seventh Street,
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087,
Station Centre-ville, Montreal, Quebec
H3C 3G9, Canada, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Daniel Parrillo, Aerospace Engineer,
Systems and Flight Test Branch, ANE-
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7305; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Bombardier Model CL—
600—2C10 (Regional Jet Series 700, 701,
& 702), CL-600-2D15 (Regional Jet
Series 705), and CL-600—-2D24 (Regional
Jet Series 900) airplanes. That NPRM
was published in the Federal Register
on October 7, 2005 (70 FR 58631). That
NPRM proposed to require repetitive
inspections for cracking or fracturing of
the output links of the power control
unit (PCU) for the ailerons, and related
investigative and corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request for Method of Tracking Output
Links of the Aileron PCUs

The commenter, the National
Transportation Safety Board (NTSB),
supports the proposed AD, except that
the NTSB suggests that we require the
airplane manufacturer to develop and

use a method for serializing and
tracking individual output links of the
aileron PCUs. The commenter observes
that the output links do not have any
identifying part number or serial
number markings. The commenter states
that this makes tracking an individual
link difficult, especially since the
proposed AD would require repetitive
inspections.

We do not agree with the commenter’s
request. The output links of the aileron
PCU are neither principal structural
elements nor life-limited parts.
Therefore, the Federal Aviation
Regulations do not require each link to
be marked with a serial number. The
output links are marked with a part
number and the manufacturing lot
number of the top assembly (link and
balls). These numbers are sufficient for
tracking the output links in order to
address potential issues with quality
assurance.

Also, we note that the repetitive
inspection interval of 1,000 flight hours
is intended to be flight hours on the
airplane, not on an individual output
link. If a link is replaced with a new link
between inspection cycles, the new link
will be inspected at the next required
inspection cycle. Thus, each link will
always be inspected as required by this
AD after no more than 1,000 flight
hours. We find that tracking the output
links by serial number would not add
any additional level of safety. We have
not changed the final rule in this regard.

Request To Explain Inspection Interval

The commenter also requests that we
explain the rationale for establishing a
repetitive inspection interval of 1,000
flight hours. The commenter notes that
neither the proposed AD nor the
referenced service bulletin (Bombardier
Alert Service Bulletin A670BA—-27-023,
including Appendix A, Revision A,
dated May 18, 2005) explains the
rationale for this interval. The
commenter is concerned that the
interval may need to be reduced.

We agree to provide the clarification
that the commenter requests, although
we note that such a rationale is not
normally stated in an AD unless we are
disagreeing with the compliance time
recommended by the cognizant
airworthiness authority. (In this case,
the proposed repetitive interval of 1,000
flight hours is consistent with the
repetitive interval that Transport
Canada Civil Aviation (TCCA), the
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airworthiness authority for Canada,
recommends in its parallel
airworthiness directive.)

In developing an appropriate
compliance time for this AD, we
considered the manufacturer’s
recommendation and the degree of
urgency associated with the subject
unsafe condition, as well as the
following:

¢ Data from failures of the output link
in service on Bombardier Model CL—
600—2B19 (Regional Jet Series 100 &
440) airplanes. There have been no link
failures reported on Bombardier Model
CL-600—-2C10 (Regional Jet Series 700,
701, & 702), CL-600-2D15 (Regional Jet
Series 705), or CL-600—2D24 (Regional
Jet Series 900) airplanes, although the
design of the aileron control system on
these airplanes is the same as that on
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes. A total of
seven fractured output links have been
reported in more than 12,000,000 flight
hours accumulated on Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes. Analysis of
the data from the failed links reveals
that the in-service failure rate is slightly
in excess of the certification
requirements. However, of the fractured
links, the one with the lowest amount
of time had accumulated approximately
6,000 flight hours.

e Laboratory analysis of failed links.
Two of the fractured links were
submitted to a laboratory for
examination to determine the failure
mode of the fracture, the metallurgical
characteristics of the links and other
components of the assembly, and the
probable cause of the failure. The
laboratory could not determine the
cause of the failure or the crack growth
rate. Based on this analysis, it was
determined that an interim action—
repetitive inspections for cracking or
fracturing of the aileron PCU output
links, and related investigative and
corrective actions—was necessary.

e Maintenance and operational
checks that are currently required to
identify any failure in the aileron
control system:

O An operational test for PCU
disconnect every A-check
(approximately every 500 flight hours).

O An aileron backlash check every
4,000 flight hours (currently in the
process of being reduced to every 2,000
flight hours).

O A test for PCU stiffness, and a
detailed inspection of the PCU and
flutter damper attachments for
condition, safety of installation, and
signs of leakage, and a detailed
inspection of the PCU for signs of

leakage, every C-check (approximately
every 5,000 flight hours).

In light of all of these factors, we agree
with TCCA that a 1,000-flight-hour
repetitive interval represents an
appropriate interval of time for affected
airplanes to continue to operate without
compromising safety. We have not
changed the final rule in this regard.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD as proposed.

Interim Action

We consider this AD interim action.
The inspection reports that are required
by this AD will enable the manufacturer
to obtain better insight into the nature,
cause, and extent of the cracking, and
eventually to develop final action to
address the unsafe condition. Once final
action has been identified, we may
consider further rulemaking.

Costs of Compliance

This AD affects about 205 airplanes of
U.S. registry. The required inspection
will take about 1 work hour per
airplane, per inspection cycle, at an
average labor rate of $65 per work hour.
Based on these figures, the estimated
cost of this inspection for U.S. operators
is $13,325, or $65 per airplane, per
inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):
2006-04-05 Bombardier, Inc. (Formerly
Canadair): Amendment 39-14486.
Docket No. FAA-2005-22632;
Directorate Identifier 2005-NM-158-AD.
Effective Date
(a) This AD becomes effective March 22,
2006.
Affected ADs
(b) None.

Applicability

(c) This AD applies to the Bombardier
airplanes identified in Table 1 of this AD,
certificated in any category.

TABLE 1.—APPLICABILITY

. . Serial
Bombardier airplane models numbers
CL-600—-2C10 (Regional Jet | 10003 and
Series 700, 701, & 702) subsequent.
airplanes.
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TABLE 1.—APPLICABILITY—Continued

P Serial
Bombardier airplane models numbers
CL-600-2D15 (Regional Jet | 15001 and
Series 705) airplanes. subsequent.
CL-600-2D24 (Regional Jet | 15001 and
Series 900) airplanes. subsequent.

Unsafe Condition

(d) This AD results from reports of
fractured output links of the power control
unit (PCU) for the ailerons. We are issuing
this AD to prevent failure of an output link
of the aileron PCU, which, if both links on
one aileron fail, could result in reduced
lateral control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Repetitive Inspections, Related Investigative
Actions, and Corrective Actions

(f) Prior to the accumulation of 2,000 total
flight hours, or within 550 flight hours after
the effective date of this AD, whichever is
later: Do a detailed inspection for cracking or
fracturing of the output links of the aileron
PCU and do all related investigative and
corrective actions, as applicable, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A670BA-27-023, including
Appendix A, Revision A, dated May 18,
2005, except as provided by paragraph (g) of
this AD. Thereafter, repeat the inspection and
applicable related investigative and
corrective actions at intervals not to exceed
1,000 flight hours. Any applicable related
investigative and corrective actions must be
done before further flight after the inspection.

Note 1: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Exception to Corrective Action Instructions

(g) If any cracking or other damage is found
on an aileron lug or flange bushing during
any inspection required by this AD, and the
service bulletin recommends contacting
Bombardier for appropriate action: Before
further flight, disposition and replace the
cracked or damaged aileron lug or flange
bushing with a new part, in accordance with
a method approved by the Manager, New
York Aircraft Certification Office (ACO),
FAA; or Transport Canada Civil Aviation
(TCCA) (or its delegated agent).

Reporting
(h) Submit a report of the findings (both
positive and negative) of the inspections

required by paragraph (f) of this AD to
Bombardier Aerospace; Attention: Christian

Holzl, dept. 508; Location S666 1422 024;
13100 Highway 50; Mirabel, Quebec, J7M
3C6, Canada; fax (450) 476—7321. Submit the
report at the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD. The
report must include the airplane serial
number, the total accumulated flight cycles
and flight hours on the airplane, the date of
the inspection, the total accumulated flight
cycles and flight hours at the last “C” check,
the serial number of each PCU, and the
results of all inspections, tests, and
measurements done in accordance with
paragraph (f) of this AD. Submitting
Appendix A of Bombardier Alert Service
Bulletin A670BA-27-023, including
Appendix A, Revision A, dated May 18,
2005, is an acceptable means of complying
with this requirement. Under the provisions
of the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) If the inspection was done after the
effective date of this AD: Submit the report
within 30 days after the inspection.

(2) If the inspection was done prior to the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

Actions Accomplished Previously

(i) Inspections and corrective actions done,
and reports submitted, before the effective
date of this AD in accordance with
Bombardier Alert Service Bulletin A670BA—
27-023, including Appendix A, dated May 3,
2005, are acceptable for compliance with the
corresponding requirements of paragraphs (f)
and (h) of this AD.

Alternative Methods of Compliance
(AMOGs)

(j)(1) The Manager, New York ACO, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(k) Canadian airworthiness directive CF—
2005-23, dated June 29, 2005, also addresses
the subject of this AD.

Material Incorporated by Reference

(1) You must use Bombardier Alert Service
Bulletin A670BA-27-023, including
Appendix A, Revision A, dated May 18,
2005, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087, Station
Centre-ville, Montreal, Quebec H3C 3G9,
Canada, for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.

Department of Transportation, 400 Seventh
Street SW., room PL—401, Nassif Building,
Washington, DG; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
1, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 061295 Filed 2—14—-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22398; Airspace
Docket No. 05-AS0-7]

RIN 2120-AA66

Establishment of High Altitude Area
Navigation Routes; South Central
United States

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes 16
high altitude area navigation (RNAV)
routes in the South Central United
States in support of the High Altitude
Redesign (HAR) program. The FAA is
taking this action to enhance safety and
to facilitate the more flexible and
efficient use of the navigable airspace.
DATES: Effective Date: 0901 UTC, April
13, 2006.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On September 27, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish 16 RNAV routes in the South
Central United States, within the
airspace assigned to the Memphis Air
Route Traffic Control Center (ARTCC)
(70 FR 56391). The routes were
proposed as part of the HAR program to
enhance safety and facilitate the more
flexible and efficient use of the
navigable airspace for en route
instrument flight rules (IFR) aircraft
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operations. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on this proposal to the FAA. One
comment was received in response to
the NPRM. The comment supported the
proposal.

High altitude area navigation routes
are published in paragraph 2006 of FAA
Order 7400.9N dated September 1, 2005
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The area navigation routes listed
in this document will be published
subsequently in the order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing 16 RNAV routes in the
South Central United States, within the
airspace assigned to Memphis ARTCC.
The FAA is taking this action in support
of the HAR program to enhance safety
and to facilitate the more flexible and
efficient use of the navigable airspace
for en route instrument flight rules (IFR)
operations. This rule includes several
corrections to the route descriptions
published in the NPRM. In route Q-26,
the name of the fix “ABROC” is being
changed to “DEVAC.” This changes the
fix name only; the latitude and
longitude coordinates for the fix remain
the same as published in the NPRM. In
addition, the order of the points listed
for routes Q—19 and Q-33 has been

Q-19 BNA to PLESS [New]

BNA oo

PLESS .eeoeeeeeeeeereeeeeseeseseeeeeeeeseseeeseeees e
* *

Q-21 JONEZ to RZC [New]

()1 37/

1Y/ o

Q-25 MEEOW to PXV [New]
MEEOW ....

ARG
WLSUN .
PXV
Q-26 ARG to DEVAC [New]
ARG
DEVAC ..

Q-27 FSM to ZALDA [New]

VORTAC

VORTAC

VORTAC
Fix

VORTAC

reversed to comply with policy that odd
numbered routes be described with the
points listed from South to North. This
does not affect the actual alignment of
routes Q—19 and Q-33. Except for these
changes, the routes in this rule are the
same as those proposed in the NPRM.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with
Paragraph 311(a) of FAA Order 1050.1E,
Environmental Impacts: Policies and

Procedures. This airspace action is not
expected to cause any potentially
significant impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by Reference,
Navigation (air).

The Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporating by reference in
14 CFR 71.1 of FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 2006 Area Navigation Routes.

* * * * *
VORTARC .ot eeanrree s (Lat. 36°08’13”N., long. 86°41'05”"W.)
FAX weeveeeeeeeeeeeeeeeeeese e eeeee s ee e see e eeee s e eeeeens (Lat. 37°48’35”N., long. 88°57'48"W.)

* * * * *
FiX oo (Lat. 34°30’57”N., long. 95°27’34"W.)
VORTAQC .oovviiieieieiiiviniiirirerieens s (Lat. 36°14’47”N., long. 94°07'17"W.)

* * * * *

. 35°23’18"N., long.
. 36°14’47”N., long.

94°16'18"W.)
94°0717"W.)

* *

93°3125”W.)
90°57"13"W.)
88°08’00"W.)
87°45'45"W.)

. 34°19°05”N., long.
. 36°06”36”N., long.
. 37°35’00”N., long.
. 37°55742”N., long.

90°57’13"W.)
87°26'07"W.)

. 36°06’36”N., long.
. 34°37°05”N., long.

. 35°23’18"N., long.
. 36°04'55”N., long.

94°16'18"W.)
93°37'37"W.)

. 34°15’00”N., long.
. 34°34’00”N., long.
. 36°17°00”N., long.

94°2129"W.)
93°44’00"W.)
91°04'00"W.)
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ESTEE ..ot WP e (Lat. 34°41’00”N., long. 88°17°00”W.)
PXV i VORTAGQG oottt (Lat. 37°55’42"N., long. 87°45’45"W.)
(Lat. 33°00’00”N., long. 91°44’00"W.)
(Lat. 35°00’54”N., long. 89°59’00"W.)
(Lat. 37°20’00”N., long. 87°50°00”"W.)
(Lat. 37°55"42”"N., long. 87°45'45”"W.)
SQS e VORTAGQG oottt (Lat. 33°27’50”N., long. 90°16'38"W.)
VUZ ot VORTAC .ootiiiveeiriirviiiiiiriieine s (Lat. 33°40’13”N., long. 86°53'59”"W.)

(Lat. 33°23’52”"N., long. 92°25’10"W.)
(Lat. 33°40’00”N., long. 92°10°00”"W.)
(Lat. 34°34"30”N., long. 90°40°28"W.)
(Lat. 37°28’00”N., long. 87°59’00”W.)
(Lat. 37°55’42”N., long. 87°45’45"W.)

(Lat. 33°15"22”"N., long. 92°44'38"W.)
(Lat. 34°08’00”N., long. 90°17°00”"W.)
(Lat. 34°38"11”N., long. 88°53'55"W.)
(Lat. 36°08’13”N., long. 86°41'05"W.)
SWAPP ettt FiX oo e (Lat. 36°36’50”N., long. 85°10'56"W.)

. 33°23'52”N., long. 92°25"10"W.)
. 34°40'40”N., long. 92°10'50"W.)
. 37°02’00”N., long. 91°15’00"W.)

. 33°30’50”N., long. 94°04'24”W.)
. 34°05’42"N., long. 92°33'02"W.)
. 35°00'54”N., long. 89°59’00"W.)
. 36°36’50”N., long. 85°10'56”"W.)

* *

. 36°14°47"N., long. 94°07'17"W.)
. 36°06”32”N., long. 90°54'48"W.)
. 36°06’00”N., long. 87°31°00"W.)
. 36°08"13"N., long. 86°41'05"W.)
. 36°36’50”N., long. 86°10'56"W.)

* *

. 30°29'50”N., long. 94°30'50”"W.)
. 31°21°09”N., long. 92°4518"W.)
. 32°00"12”N., long. 91°22'22"W.)
. 35°35"11”N., long. 87°39'23"W.)

* *

. 31°15’24”N., long. 92°30'04"W.)
. 31°53’08”N., long. 91°09'56”W.)
. 32°38’00”N., long. 89°21'56"W.)
. 33°24’00”N., long. 87°38’00"W.)

* * * * * * *
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Issued in Washington, DC on January 30,
2006.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. 06—1427 Filed 2—14—06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

Docket No. FAA-2005-22509; Airspace
Docket No. 03-AWA-2

RIN 2120-AA66

Modification of the St. Louis Class B
Airspace Area; MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the St.
Louis, MO, (STL) Class B airspace area
to contain large, turbine-powered
aircraft operations to and from the new
Runway 11/29 at the Lambert-St. Louis
International Airport (KSTL), St. Louis,
MO. The FAA is taking this action to
enhance safety and improve the
management of aircraft operations in the
KSTL terminal area. Further, this effort
supports the FAA’s national airspace
redesign goal of optimizing terminal and
en route airspace areas to reduce aircraft
delays and improve system capacity.

DATES: Effective Date: 0901 UTC, April
13, 2006.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Background

On November 22, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to modify the STL Class B airspace area
(70 FR 70558). The FAA proposed the
action to enhance safety and improve
the management of aircraft operations in
the KSTL terminal area by containing
large, turbine-powered aircraft
operations to and from the new Runway
11/29 within the STL Class B airspace
area.

As part of the FAA’s Operational
Evolution Plan, a new runway is under
construction at KSTL. The new runway
(Runway 11/29) is designed to provide
a 51% increase in airport capacity and

is scheduled to be commissioned in
April, 2006. If the current Class B
airspace area is not expanded, aircraft
conducting instrument operations to
this new runway will frequently need to
intercept instrument approaches outside
of the STL Class B airspace area. This
action addresses that matter.

Discussion of Comments

International parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The FAA received three comments as
follows:

The Air Line Pilots Association,
International (ALPA) concurred with
the proposed modifications to the STL
Class B airspace area and suggested
raising the ceiling of the STL Class B
airspace area from 8,000 feet above
mean sea level (MSL) to 10,000 feet
MSL in addition to the modifications
proposed in the NPRM ““to further
improve the safety of arrival and
departure operation to and from
[KSTL].” The FAA considered raising
the ceiling of Class B airspace early in
the planning phase for this
modification; however, the increase was
opposed by the ad hoc committee and
sufficient justification for raising the
ceiling was not found. The FAA will
continue to evaluate traffic volume and
flow patterns in the KSTL terminal area
to identify any future safety benefit that
may be gained by raising the ceiling.

A second commenter also suggested
raising the ceiling of the STL Class B
airspace area to 10,000 feet MSL. The
FAA does not support that view as
discussed above. Additionally, the
commenter expressed a concern with
using geographical references because
pilots not familiar with the area may
have difficulty identifying them. He
suggested using radials of the Troy Very
High Frequency Omni-Range (VOR) to
delineate the boundaries of the
‘“keyhole” to the northeast of KSTL. The
FAA disagrees with using the Troy VOR
rather than geographical features to
describe the boundaries of Class B
airspace. The ad hoc committee
specifically expressed their desire to use
geographical landmarks wherever
possible to facilitate a visual flight rules
(VFR) pilot’s ability to identify
boundaries. Further, adoption of this
suggestion would unnecessarily expand
the amount of Class B airspace beyond
what is actually needed to contain large,
turbine-powered aircraft within the STL
Class B airspace area.

That commenter also suggested
“eliminating Area I or standardizing its
floor with the adjacent Area G.” The
FAA finds that designating Area I is

necessary to contain large, turbine-
powered aircraft utilizing the TRAKE 8
Arrival to the new Runway 11. Further,
the suggestion to lower the floor of this
area to 4,500 feet MSL (to coincide with
the floor of Area G) would result in
airspace being added to Class B that is
not necessary to contain large turbine-
powered aircraft within the STL Class B
airspace area.

The third commenter suggested using
a river to the north of KSTL as a
boundary for the STL Class B surface
area. This would provide a visual
reference for VFR pilots. This suggestion
had been considered but not adopted by
the ad hoc committee. While the
Missouri River will no longer define this
boundary, pilots may use the Cardinal
VOR/DME or visual references such as
Highway 94 or Route H to identify the
boundary. Further, the FAA believes
that expanding the Class B surface area
to the northwest and north of KSTL is
necessary to contain large, turbine-
powered aircraft departing Runway 29
that turn northbound.

The third commenter also requested
that the floor of the STL Class B airspace
area remain at 2,000 feet MSL over the
St. Charles Airport (3SQ) rather than
lowering it to 1,700 feet MSL. The FAA
believes that lowering the floor of Class
B airspace over 3SQQ is necessary to
ensure that large, turbine-powered
aircraft arriving Runway 11 or departing
Runway 29 are contained within the
STL Class B airspace area. Further,
because the traffic pattern altitude at the
3SQ is 1,100 feet MSL, aircraft may
continue their practice of flying over the
traffic pattern at 1,600 feet MSL without
entering the STL Class B airspace area.
This practice will also provide sufficient
vertical separation between aircraft
flying over 3SQ and large, turbine-
powered aircraft operating to and from
Runway 11/29.

The coordinates for this airspace
docket are based on North American
Datum 83. Class B airspace areas are
published in paragraph 3000 of FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR section 71.1. The
Class B airspace area listed in this
document would be published
subsequently in the order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying the STL Class B airspace
area. Specifically, this action (depicted
on the attached chart) modifies Areas A,
B,C,D,E, F, G, and H. It also re-
designates a portion of the current Area
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G as anew Area H and designates a new
Area I. The FAA is taking this action to
improve the management of aircraft
operations in the STL terminal area and
enhance safety by expanding the
dimensions of the STL Class B airspace
area to protect large, turbine-powered
aircraft operations to and from the new
Runway 11/29 at KSTL. Additionally,
this action supports various efforts to
enhance the efficiency and capacity of
the National Airspace System

Regulatory Evaluation Summary

Changes to Federal Regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
requires agencies to analyze the
economic effect of regulatory changes
on small businesses and other small
entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this final rule:
(1) Will generate benefits that justify its
circumnavigation costs and is not a
“significant regulatory action” as
defined in the Executive Order; (2) is
not significant as defined in the
Department of Transportation’s
Regulatory Policies and Procedures; (3)
will not have a significant impact on a
substantial number of small entities; (4)
will not constitute a barrier to
international trade; and (5) will not
contain any Federal intergovernmental
or private sector mandate. These
analyses are summarized here in the
preamble, and the full Regulatory
Evaluation is in the docket.

This final rule will modify the St.
Louis, MO, Class B airspace. The final
rule will reconfigure the sub-area
boundaries, raise the altitude ceiling in
certain segments of the airspace and
lower the altitude floor in certain
segments.

The final rule will generate benefits
for system users in the form of enhanced
operational efficiency and simplified
navigation in the St. Louis terminal
area. These modifications will impose
some costs (an additional 5 NM
circumnavigation around the expanded
controlled airspace) on operators of non-
compliant aircraft. However, the cost of
circumnavigation is considered to be
small. Thus, the FAA has determined
this final rule will be cost-beneficial.

Final Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes ““as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to consider
flexible regulatory proposals, to explain
the rationale for their actions, and to
solicit comments. The RFA covers a
wide-range of small entities, including
small businesses, not-for-profit
organizations and small governmental
jurisdictions. Agencies must perform a
review to determine whether a
rulemaking action will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
Act.

However, if an agency determines that
a rulemaking action is not expected to
have a significant economic impact on
a substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This final rule may impose some
circumnavigation costs on individuals
operating in the St. Louis terminal area;
but the final rule will not impose any
costs on small business entities.
Operators of general aviation aircraft are
considered individuals, not small
business entities and are not included
when performing a regulatory flexibility
analysis. Flight schools are considered
small business entities. However, the
FAA assumes that they provide
instruction in aircraft equipped to
navigate in Class B airspace given they
currently provide instruction in the St.
Louis terminal area. Therefore, these
small entities should not incur any
additional costs as a result of the final
rule. Accordingly, pursuant to the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Aviation
Administration certifies this final rule
will not have a significant economic
impact on a substantial number of small
entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
prohibits Federal agencies from

establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this final
rule and determined that it will impose
the same costs on domestic and
international entities and thus have a
neutral trade impact.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act) is intended, among
other things, to curb the practice of
imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in an expenditure
of $100 million or more (adjusted
annually for inflation) in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed to be a
“significant regulatory action.” The
FAA currently uses an inflation-
adjusted value of $120.7 million in lieu
of $100 million

This rulemaking action does not
contain such a mandate. The
requirements of Title II do not apply.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND CLASS E AIRSPACE
AREAS; AIR TRAFFIC SERVICE
ROUTES; AND REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 3000 Class B Airspace

* * * * *
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ACE MO B St. Louis, MO [Revised]

Lambert-St. Louis International Airport
(Primary Airport)

(Lat. 38°44’52” N., long. 90°21"36” W.)
Creve Coeur Airport

(Lat. 38°43’36” N., long. 90°30730” W.)
St. Charles Municipal Airport

(Lat. 38°50’55” N., long. 90°30°00” W.)
Cardinal VOR/DME (CSX)

(Lat. 38°45"10” N., long. 90°21"39” W.)
Foristell VORTAC

(Lat. 38°41’40” N., long. 90°58"17” W.)
ILS Runway 30L Localizer

(Lat. 38°45"17” N., long. 90°22"52” W.)

Boundaries

Area A. That airspace extending from the
surface to and including 8,000 feet MSL
within a 6-mile DME radius of the Cardinal
VOR/DME excluding that airspace within the
1.5NM radius of the Creve Coeur Airport.

Area B. That airspace extending upward
from 1,700 feet MSL to and including 8,000
feet MSL within a 10-mile DME radius of the
Cardinal VOR/DME beginning at the
intersection of the 6-mile DME arc and Page
Avenue, then westward along Page Avenue
to Missouri Route 94, then westward along
Missouri Route 94 to the intersection of
Missouri Route 94 and the 10-mile DME arc,
then clockwise along the 10-mile DME arc to
the intersection of the 10-mile DME arc and
the power lines located 2NM north of the St.
Charles Municipal Airport, then southeast
along the power lines to the intersection of
the power lines and the 6-mile DME arc, then
counterclockwise along the 6-mile DME arc
to the intersection of the 6-mile DME arc and
the 1.5NM radius arc of the Creve Coeur
Airport, then clockwise along the 1.5NM arc
of the Creve Coeur Airport to the intersection
of the 1.5NM arc of the Creve Coeur Airport
and the 6-mile DME arc, then
counterclockwise along the 6-mile DME arc
to the point of beginning.

Area C. That airspace extending upward
from 2,000 feet MSL to and including 8,000
feet MSL within a 10-mile DME radius of the
Cardinal VOR/DME, excluding Areas A, B,
and D.

Area D. That airspace extending upward
from 2,500 feet MSL to and including 8,000
feet MSL within a 10-mile DME radius of the
Cardinal VOR/DME, bounded on the south
by the 10-mile DME arc and on the north by
Interstate 64.

Area E. That airspace extending upward
from 3,000 feet MSL to and including 8,000
feet MSL within a 15-mile DME radius of the
Cardinal VOR/DME, excluding Areas A, B, C,
and D.

Area F. That airspace extending upward
from 3,500 feet MSL to and including 8,000
feet MSL within a 20-mile DME radius of the
Cardinal VOR/DME, northwest of the
Cardinal VOR/DME, beginning at the
intersection of Interstate 64 and the 20-mile
DME radius, clockwise along the 20-mile
DME arc to the intersection of the 20-mile
DME arc and the island in the Illinois River
(lat. 39°02" 23” N., long. 90°34’40” W.), then
along a line direct to the 15-mile DME arc
centered on Grafton, Illinois (lat. 38°59"12”
N., long. 90°28°20” W.), then
counterclockwise along the 15-mile DME arc
to the intersection of the 15-mile DME arc
and Interstate 64, then west along Interstate
64 to the point of beginning; and that
airspace, southeast of the Cardinal VOR/
DME, beginning at the intersection of the 20-
mile DME arc of the Cardinal VOR/DME and
Interstate 270, then clockwise along the 20-
mile DME arc to the intersection of the 20-
mile DME arc and Illinois Route 3, then
northwest along Illinois Route 3 to the
intersection of Illinois Route 3 and Interstate
255, then northwest along Interstate 255 to
the 15-mile DME arc, then counterclockwise
along the 15-mile DME arc to the intersection
of the 15-mile DME arc and Interstate 270,
then east along Interstate 270 to the point of
beginning.

Area G. That airspace extending upward
from 4,500 feet MSL to and including 8,000
feet MSL within a 30-mile DME radius of the
Cardinal VOR/DME, southeast of the
Cardinal VOR/DME, beginning at the
intersection of the 30-mile DME arc and
Victor 4 Low Altitude Airway, then
northwest along Victor 4 to the intersection

of Victor 4 and the 20-mile DME arc, then
clockwise along the 20-mile DME arc to the
intersection of the 20-mile DME arc and
Illinois Route 3 (Columbia, Illinois), then
southeast along a line parallel to the runway
30L localizer course to intersect the 30-mile
DME arc, then counterclockwise along the
30-mile DME arc to the point of beginning;
and that airspace, northwest of the Cardinal
VOR/DME, beginning at the Cardinal VOR/
DME 320° radial at 30 DME, then
counterclockwise along the 30-mile DME arc
to the Cardinal VOR/DME 286° radial at 30
DME, then along a line southeast direct to the
Cardinal VOR/DME 277° radial at 20 DME,
then clockwise along the 20-mile DME arc to
the intersection of the 20-mile DME arc and
the island in the middle of the Illinois River
(lat. 39°02"23” N., long. 90°34"40” W.), then
along a line northwest direct to the point of
beginning.

Area H. That airspace extending upward
from 5,000 feet MSL to and including 8,000
feet MSL within a 20-mile DME radius of the
Cardinal VOR/DME, excluding Areas A, B, C,
D,E, and F.

Area I That airspace extending upward
from 5,000 feet MSL to and including 8,000
feet MSL within a 30-mile DME radius of the
Cardinal VOR/DME, beginning at the
Cardinal VOR/DME 286° radial at 30 DME,
then counterclockwise along the 30-mile
DME arc to the intersection of the 30-mile
DME arc and the power line 2.5NM
northwest of the Foristell VORTAC, then east
along the power line to the intersection of the
power line and the 20-mile DME arc, then
clockwise along the 20-mile DME arc to the
Cardinal VOR/DME 277° radial at 20 DME,
then along a line northwest direct to the
point of beginning.

* * * * *

Issued in Washington, DC, on February 7,
2006.

Edith V. Parish,
Manager, Airspace and Rules.
BILLING CODE 4910-13-P
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ST. LOUIS, MO
CLASS B AIRSPACE AREA

St LouX Regional (ALN)

Area A 50

SFC
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Lambert-St Louis
Intl (STL)

&_ Troy VOR (TOY)
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[FR Doc. 06—-1429 Filed 2—14—-06; 8:45 am]
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 131 and 292
[Docket No. RM05-36—000; Order No. 671]

Revised Regulations Governing Small
Power Production and Cogeneration
Facilities

Issued February 2, 2006.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Pursuant to section 1253 of
the Energy Policy Act of 2005 (EPAct
2005) and section 210 of the Public
Utility Regulatory Policies Act of 1978
(PURPA), the Federal Energy Regulatory
Commission (Commission) revises 18
CFR parts 131 and 292 to implement
amended regulations governing
qualifying cogeneration and small
power production facilities.

DATES: Effective Date: The rule will
become effective March 17, 2006.

FOR FURTHER INFORMATION CONTACT:

Paul Singh (Technical Information),
Office of Markets, Tariffs and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8576.

Samuel Higginbottom (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8561.

Eric D. Winterbauer (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-8329.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Joseph T. Kelliher,
Chairman; Nora Mead Brownell, and
Suedeen G. Kelly.

I. Introduction

1. On August 8, 2005, the Energy
Policy Act of 2005 (EPAct 2005) * was
signed into law. Pursuant to section 210
of the Public Utility Regulatory Policies
Act of 1978 (PURPA), as modified by
section 1253 of EPAct 2005,2 the
Federal Energy Regulatory Commission
(Commission) hereby issues a rule that
(1) ensures that new qualifying
cogeneration facilities are using their
thermal output in a productive and

1Energy Policy Act of 2005, Pub. L. 109-58, 119
Stat. 594 (2005).

2Pub. L. 109-58, § 1253, 119 Stat. 594, 967-70
(2005).

beneficial manner; that the electrical,
thermal, chemical and mechanical
output of new qualifying cogeneration
facilities is used fundamentally for
industrial, commercial, residential or
institutional purposes; and that there is
continuing progress in the development
of efficient electric energy generating
technology; (2) amends Form 556 3 to
reflect the criteria for new qualifying
cogeneration facilities; (3) eliminates
ownership limitations for qualifying
cogeneration and small power
production facilities; and (4) amends the
exemptions available to qualifying
facilities (QFs) from the requirements of
the Federal Power Act (FPA)+4 and the
Public Utility Holding Company Act of
1935 (PUHCA).5

2. As discussed below, on October 11,
2005, the Commission issued a notice of
proposed rulemaking (NOPR) ¢ in which
it proposed certain modifications and
revisions to its regulations governing
small power production and
cogeneration facilities. Numerous
comments were filed by a variety of
entities.

3. In this Final Rule, the Commission
adopts some of the proposals in the
NOPR as well as many of the
commenters’ recommendations.
Specifically, the Final Rule:

(A) Adopts the NOPR’s proposal to
require applicants to demonstrate that
the thermal output of a new
cogeneration facility is used in a
productive and beneficial manner;

(B) Adopts a case-by-case approach
for determining the “fundamental” use
of a facility’s electrical, thermal,
chemical and mechanical output;

(C) Retains the existing operating and
efficiency standard for new oil and gas
cogeneration facilities;

(D) Retains the option for new
cogeneration facilities to self-certify as
QFs;

(E) Eliminates certain exemptions
from regulation that were previously
granted to QFs;

(F) Eliminates the ownership
limitations for all QFs;

(G) Retains the ownership disclosure
requirement in the Commission’s Form
556; and

(H) Clarifies that there is a rebuttable
presumption that an existing QF does
not become a ‘““‘new cogeneration
facility”” when it files an application for

3Form 556 is set forth in 18 CFR 131.80 (2005).

416 U.S.C. 824 et seq. (2000).

515 U.S.C. 79 (2000); Pub. L. 109-58, §§ 126177,
119 Stat. 594, 972-78 (2005).

6 Revised Regulations Governing Small Power
Production and Cogeneration Facilities, 70 FR
60456 (Oct. 18, 2005), FERC Stats. & Regs. {32,590
(2005).

recertification reflecting either a change
in ownership or a change in operation.

4. This Final Rule will be effective on
March 17, 2006.

II. Notice of Proposed Rulemaking

5. On October 18, 2005, the NOPR
was published in the Federal Register.”
As discussed in more detail below, the
Commission proposed to revise its
regulations governing small power
production and cogeneration pursuant
to section 1253 of EPAct and section
210 of PURPA.

III. Discussion
A. Productive and Beneficial

1. Background

6. Section 210(n) of PURPA requires
the Commission to issue a rule revising
the criteria for new cogeneration
facilities to ensure that those facilities
meet the requirements of section
210(n)(1)(A) of PURPA, including that
the thermal output of a new qualifying
cogeneration facility be used in a
“productive and beneficial manner.”
We explained in the NOPR that the
Commission has traditionally relied on
a presumptively useful standard that
was irrebuttable in determining whether
a cogeneration’s facility’s thermal
output is useful. To implement
PURPA’s new “productive and
beneficial” requirement for a new
qualifying cogeneration facility’s
thermal output, the Commission
proposed to consider the presumption
of usefulness to be rebuttable rather
than irrebuttable. The Commission also
proposed to consider the uses to which
the product produced by the thermal
output is put, including such factors as
whether the product is needed and
whether there is a market, in
determining whether a new qualifying
cogeneration facility’s thermal output is
“productive and beneficial.”

2. Comments

7. Most commenters support the
Commission’s proposal to eliminate the
“presumption of usefulness” standard
in determining whether the thermal
energy output of a new cogeneration
facility is used in a “productive and
beneficial” manner. The California
Electricity Oversight Board (CEOB)
notes that the irrebuttable presumption
has resulted in default granting of
qualifying status to applicants even
where there was no real need for the
thermal output. Delta Power Company,
et al., support the elimination of the
irrebuttable presumption of usefulness.
They suggest, moreover, that the

71d.
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Commission apply a rebuttable
presumption that both a thermal use is
“genuine and legitimate” and
“productive and beneficial” if a facility
demonstrates that its thermal output
would be supplied to the host from
other means; a challenger would have
the opportunity to prove otherwise.
Primary Energy Ventures LLC (Primary
Energy) and U.S. Combined Heat and
Power Association (USCHPA) support a
case-by-case review of the “productive
and beneficial” standard. Both
commenters believe a QF applicant
should support the application with
adequate reference to the business and
economic circumstances of the
individual facility. North Carolina
Eastern Municipal Power Agency
(NCEMPA) advocates that the
Commission continue to apply the
“presumptively useful” standard to
small QFs because the alleged abuses
have occurred in the context of large
“PURPA machines.”

8. Several commenters argued that the
irrebuttable presumption of usefulness
should remain in effect in some
situations. American Forest & Paper
Association (American Forest & Paper)
recommends the Commission not
abandon an irrebuttable presumption of
usefulness for many industrial
applications, such as papermaking.
American Forest & Paper argues that a
rebuttable presumption of usefulness
could open up applicants who are
engaged in traditional manufacturing
processes to the threat of litigation over
the usefulness of their enterprise by
cogeneration opponents. American
Forest & Paper believes that the
presumptively useful standard served a
legitimate purpose in encouraging the
development of qualifying facilities by
creating certainty, limiting wasteful
litigation and expediting the review
process. A properly revised standard,
which provided assurance to developers
and the utility industry that certain,
well-recognized industrial applications
would not be mired in litigation and
controversy, could continue to play an
important role in encouraging the
development of cogeneration. Certain
well-recognized industrial processes,
such as papermaking, chemical
production, petroleum refining and
others, should continue to enjoy a very
strong, if not irrebuttable, presumption
of usefulness.

9. Cinergy Solutions, Inc. (Cinergy)
argues that the presumption of
usefulness for common industrial or
commercial applications of thermal
energy should be rebuttable only when
a new thermal host is being developed
in conjunction with the development of
the cogeneration facility and the

presumption should remain irrebuttable
when an economically self-sustaining
thermal host already exists at the site.
Cinergy states that the presumption of
usefulness, whether rebuttable or
irrebuttable, should depend on the
circumstances of the thermal host.
Cinergy advocates that the presumption
of usefulness should be irrebuttable
where a thermal host is in existence
prior to the development of a
cogeneration facility. Finally, Cinergy
notes that a change to a rebuttable
presumption creates unnecessary
uncertainty and could substantially
reduce usage and the effectiveness of
the self-certification process.

10. Cogeneration Coalition of
Washington and the Nevada
Independent Energy Coalition
(collectively, QF Parties) support
identifying current uses of thermal
output that are “productive and
beneficial’ as that would provide
certainty to the cogeneration owner and
developer. QF Parties propose specific
uses to be identified in the regulation
that could include, but not be limited to,
paper making, the drying of products
such as wallboard, steam used in
enhanced oil recovery, and refining and
chemical production.

11. Several commenters contend that
the thermal use standard needs to be
clear and unambiguous which would
provide QFs regulatory certainty. The
Public Service Electric and Gas
Company jointly with the Texas-New
Mexico Power Company (PSNM and
TNMP) believe the Commission should
not rely on ‘“rebuttable” or
“irrebuttable” presumptions, but should
set out unambiguous standards that QF
applicants are required to satisfy as a
part of their application so that resort to
a presumption is unnecessary. Clear,
objective qualification standards are
necessary in order for QF applicants,
their investors, utilities, and the
Commission itself to be able to
intelligently evaluate whether the
statutory ‘“productive and beneficial”
requirement has been met.

12. Cogentrix Energy, Inc. and
Goldman Sachs Group, Inc.
(collectively, Independent Sellers), state
that the Commission has not proposed
any ascertainable standards to assist
cogenerators in determining whether
they will meet the new requirements
that will be set forth in 18 CFR
292.205(d). They point out that the
Commission’s existing standard is an
ascertainable one in that if the use of the
thermal output constitutes a common
industrial or commercial application
then it is presumptively useful and no
further analysis is required. The
presumptively useful standard provides

regulatory certainty that is critical to
entities that invest in cogeneration
facilities. Cogentrix argues that a
rebuttable presumption of usefulness
creates uncertainty that would harm
investment in cogeneration.

13. Indeck Energy Services, Inc.
(Indeck) supports a rebuttable
presumption of usefulness, but cautions
that the proposed new regulations
would make it difficult, if not infeasible,
to obtain financing or build new
cogeneration facilities. Indeck claims a
case-by-case approach injects
uncertainty at both the construction
phase and when the QF attempts to
make facility changes. Indeck advocates
for a bright line test or at least clear
standards that remove all ambiguity
concerning what constitutes acceptable
uses of thermal output.

14. Some commenters believe that the
Commission’s rebuttable presumption of
usefulness proposal is not enough.
Edison Electric Institute (EEI) states that
making the previous presumption that
any common use of thermal energy is
useful rebuttable rather than irrebuttable
does not satisfy the new “productive
and beneficial” test. EEI argues that the
Commission should instead require QF
applicants to provide evidence,
including economic studies, financial
projections, contracts, and other data to
indicate that the thermal use of a facility
will be used in a “productive and
beneficial” manner. Many commenters
endorsed EEI's comments.

15. In reply comments, EEI opposes
those comments that suggest the
Commission should retain its
“presumptively useful” policy without
change as the means of demonstrating
that the thermal energy output will be
used in a “productive and beneficial”
manner. EEI argues that just because the
thermal output is used in a “common”
or “useful” way does not ensure that the
thermal energy use is “productive and
beneficial,” which EEI equates with
“economic.” EEI reiterates its belief that
the only way for the Commission to
ensure that the “productive and
beneficial” requirement is met is for the
Commission to promulgate in its
regulations a list of the financial data
and studies that will be required to
satisfy the determination mandated by
the statute.

16. Several commenters disagree with
EEI’s proposal. Delta Power, ef al.,
contend that EEI’s proposal to require
economic analyses distorts the purpose
of section 210 of PURPA by requiring
economic analyses. Process Gas
Consumers Group Electricity Committee
argues that EEI’s proposal would
discourage cogeneration by increasing
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the costs and risks of the regulatory
process.

3. Commission Determination

17. To implement section
210(n)(1)(A)(i) of PURPA, which
requires ‘“‘that the thermal output of the
cogeneration facility is used in a
productive and beneficial manner,” the
Commission will incorporate the
statutory standard into its regulations.
The Final Rule accordingly will require
an applicant to demonstrate that a new
cogeneration facility’s thermal output is
used in a productive and beneficial
manner. As we said in the NOPR, the
Commission prior to the enactment of
EPAct 2005, in deciding whether to
grant certification, traditionally relied
on a “presumptively useful”” standard
that was essentially irrebuttable in
determining whether a QF’s thermal
output is “useful.” The Commission
finds that “productive and beneficial” is
nearly synonymous with “useful,” but
was intended to require the Commission
to take a closer look at the use of the
thermal output of a new cogeneration
facility; the Commission’s examination
of the use of thermal output of a new
cogeneration facility is intended to
weed out those uses that are ‘“shams.”
Thus, the Commission, as a starting
point in its analysis of the use of a new
cogeneration facility’s thermal output,
will look to see if the new
cogeneration’s thermal output is
“presumptively useful.” As we stated in
the NOPR, however, the Commission
will no longer consider this
presumption to be “irrebuttable.” The
Commission will examine the use of a
cogeneration facility’s thermal output to
assure that the use is not a “sham,” and
that the thermal output is used in a
“productive and beneficial manner.” In
determining whether the thermal output
is used in a “productive and beneficial
manner,” the Commission will consider
factors such as whether the product
produced by the thermal energy is
needed and whether there is a market
for the product. Consistent with the
arguments of Cinergy, we find that
where a thermal host existed prior to the
development of a cogeneration facility
whose thermal output will supplant the
thermal source currently in use by that
thermal host, it is appropriate to
presume that the thermal output of such
facility is productive and beneficial and
to apply a very high hurdle to overcome
the presumption. We foresee only rare
circumstances in which the output of a
facility would not be productive and
useful if it is replacing a previously
used thermal source.

18. Form 556 is being amended to
include a new section in which a new

cogeneration QF applicant must show
“the thermal energy output of the
cogeneration facility is used in a
productive and beneficial manner.” 8
The initial burden of demonstrating
compliance with this new standard is
on the new cogeneration QF applicant.

19. We decline to institute a bright
line test or specific standards
concerning what constitutes acceptable
uses of thermal output. The type of
information that a new cogeneration QF
applicant must provide will vary
depending on the thermal output of the
cogeneration facility and on the
circumstances of the thermal host. The
level of support needed may vary
depending on the product produced by
the thermal energy, the intended use of
that product in the market and the level
of need for the particular product. As
we stated in the NOPR, in some
geographic areas, thermal energy used to
produce distilled water can be used in
a productive and beneficial manner, but
in other geographic areas it may not.
Therefore, any application for QF status
for new cogeneration facilities must
provide enough detailed information, as
prescribed in the updated Form 556,°
for the Commission to determine
compliance with the new “productive
and beneficial”” standard.

20. EEI’s proposal to require economic
or financial studies to show compliance
with the “productive and beneficial”
standard is misplaced. Our
interpretation of the meaning of
“productive and beneficial” in the
context of cogeneration is that there is
a real, genuine need for the thermal
output of the facility. Relying solely on
an economic analysis of the type
suggested by EEI, however, may be too
narrow and may deny certification to
cogeneration facilities which produce
thermal output that “is used in a
productive and beneficial manner.”
Adopting a case-by-case approach that
permits an applicant the opportunity to
demonstrate, whether through narrative
description or economic analysis, that
its QF will have a “productive and
beneficial”’ thermal output will provide
a sufficient means to detect situations
where the thermal output’s application
is not productive and beneficial. An
applicant may receive a determination
that its thermal output is being used in
a productive and beneficial manner if it
can show through a narrative
description of the facility’s operations
that the use of the facility’s thermal
output is for a common industrial or
commercial application, and that the

8 See 18 CFR 131.80, part C, 15(i) (2005).
9QF applicants may provide studies or testimony
to support compliance with this new standard.

proposed use is genuine, and not merely
to allow the applicant to achieve QF
status, i.e., a “sham”; a detailed
economic analysis will not be necessary
in most cases. However, the
Commission reserves the right to require
additional support when appropriate.

21. Many commenters request the
Commission to identify current uses of
thermal energy that would satisfy the
new ‘“‘productive and beneficial”
standard. We decline to do so because
a thermal use may be “productive and
beneficial” in some circumstances and
not “productive and beneficial”’ in
others (e.g., the production of distilled
water).

22. Several commenters call for the
Commission to institute a clear and
unambiguous standard which they
claim would provide needed regulatory
certainty. While the Commission
recognizes the value of regulatory
certainty, we believe that the case-by-
case process proposed in the NOPR and
adopted here will provide a better
means to determine what satisfies the
“productive and beneficial” standard of
section 210(n) of PURPA.

23. We note that the Commission does
not intend to change current standards
related to the thermal output for existing
cogeneration facilities; as discussed
later in the Final Rule, the standards for
new cogeneration facilities adopted
herein will apply to new cogeneration
facilities and not existing cogeneration
facilities.

24. In the NOPR, we stated that we
would consider the previously
irrebuttable presumption of usefulness
to be a rebuttable presumption. Some of
the comments suggest a
misunderstanding of the meaning of the
term ‘“‘rebuttable presumption.” Many in
the QF industry fear, in particular, that
new cogeneration facilities, once they
have been certified as QFs, will be
subject to post-certification challenges
to their QF status alleging that the
thermal output of a facility has become
no longer “productive and beneficial.”

25. We address here two
circumstances: Certification of new
cogeneration facilities; and post-
certification challenges after the new
cogeneration facilities have been
certified. We clarify that, in proceedings
for Commission certification of new
cogeneration facilities, if certain uses of
thermal output were previously
considered ‘“‘presumptively useful”
under the prior regulations and case
precedent, they will be considered
“productive and beneficial”’ uses, but
those who oppose certification will have
the opportunity to demonstrate that the
thermal output is not, in fact, being used
in a productive and beneficial manner.
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However, once the Commission has
granted a new cogeneration facility
certification based on the new standard
adopted herein, the issue of that
particular QF’s use of its thermal output
is determined, even if the economics of
a particular use may change over time.
Unless there are changes in the way the
QF operates, such that it does not
operate as described in the application
for certification, and thus no longer
meets the statutory criteria, a QF may
continue to rely on the Commission’s
certification of its facility even if the
economics of the particular use have
changed over time. Thus, after a QF has
been certified by the Commission,
absent a change in the operations of the
facility, a purchaser of the electrical
output of a new cogeneration facility
may not return to the Commission to
allege that the thermal output of a
facility is not “productive and
beneficial.”

26. Finally, in applying our new
regulation implementing section
210(n)(1)(A)({) of PURPA,
§292.203(d)(1) of our regulations, we
will apply a rebuttable presumption that
new cogeneration facilities that are 5
MW or smaller satisfy the requirement
that the thermal energy output of the
new cogeneration facility is used in a
productive and beneficial manner. We
will apply this presumption because it
is our experience that such small
cogeneration facilities are not generally
designed with a “sham” use of thermal
output whose only purpose is to achieve
QF status. Rather, such smaller
cogeneration facilities are designed to
meet the thermal needs of the facility’s
steam host and any electrical output
available for sale is a byproduct of the
thermal process.

B. Fundamentally Requirement

1. Background

27. Section 210(n)(1)(A)(ii) of PURPA
requires the Commission to revise
§ 292.205 of its regulations to ensure the
electrical, thermal, and chemical output
of a new cogeneration facility is used
fundamentally for industrial,
commercial, or institutional purposes
and is not intended fundamentally for
sale to an electric utility, taking into
account technological, efficiency,
economic, and variable thermal energy
requirements, as well as state laws
applicable to sales of electric energy
from a qualifying facility to its host
facility. The NOPR proposed to
incorporate the language of section
210(n)(1)(A)(ii) of PURPA as
§292.205(d)(ii) of the Commission’s
regulations, and to apply this language
on a case-by-case basis to determine

whether a new cogeneration facility can
be considered a qualifying cogeneration
facility. In addition, the Commission
proposed adding the term “mechanical”
output to the statutory criteria, because
this has traditionally been a part of the
Commission’s analysis of cogeneration
output, and is consistent with the
statutory language.

28. As described in the NOPR,
applications for certification under new
section 210(n) of PURPA, and under
new § 292.205(d)(ii) of our regulations,
would be required to provide a detailed
explanation of how the cogeneration
facility meets the requirements of those
sections. The NOPR requested
comments on whether we should adopt
this general case-by-case approach for
determining the “fundamental” use of a
facility’s output, or whether we should
adopt a specific standard, e.g., requiring
some specified percentage of the total
energy output to be used for industrial,
commercial, or institutional purposes,
rather than for sale to electric utilities.

2. Comments

29. Many commenters favor a case-by-
case evaluation of compliance to the
new ‘“fundamentally” requirement, and
argue (1) that the different operating
characteristics of QFs and cogenerators
render the use of a specific standard
unworkable, (2) that the Congressional
language in the new section
210(n)(1)(A)(ii) of PURPA to “[take] into
account technological, efficiency,
economic, and variable thermal energy
requirements, as well as State laws
applicable to sales of electric energy
from a qualifying facility to its host
facility” clearly contemplates a case-by-
case evaluation, (3) that any “‘bright-
line” test will, by its nature, be prone to
becoming outdated, (4) that the
Commission does not currently have
sufficient experience with the new
“fundamentally” requirement to
develop specific standards (although it
may in the future), and (5) that the
standards proposed by the utilities
generally seem to be designed to
discourage cogeneration. Some of these
commenters also argue that that the
Final Rule should provide additional
detail on how the case-specific
determination will be made, or that the
Final Rule should include specific “safe
harbors” that will decrease the risk and
uncertainty associated with planning
and constructing a cogeneration facility.

30. Many other commenters favor a
specific, numerical standard, arguing (1)
that a case-by-case evaluation will
necessarily lead to large amounts of
uncertainty and litigation, both for new
cogeneration applicants and for utilities,
(2) that Congress required the

Commission to act through rulemaking
to adopt new qualification standards in
order to provide transparent criteria by
which both new cogeneration QF
applicants and utilities can know in
advance the requirements of the statute
and be assured that these requirements
are being consistently interpreted and
applied, and (3) that Congress
specifically required revision to 18 CFR
292.205, which contains very specific
mathematical formulae and numerical
standards, implying their desire for
some sort of objective standard.

31. Many of the same commenters
who advocate a specific, numerical
standard for the total energy output also
argue that the operating standard should
be significantly increased from the
current five percent to ensure that any
proposed new cogenerator is fully
integrated with its host and that the
output of the facility complies with the
new ‘“‘fundamentally” requirement. In
particular, EEI and other utilities
advocate increasing the operating
standard to 20 percent, and Southern
California Edison Company (SoCal
Edison) advocates an increase to 60
percent. Some of these commenters cite
claims made in public by cogeneration
advocates as evidence that such
significant increases in operating
standards are achievable and
appropriate. Others argue that an
increase in the operating standard is not
necessary to implement the
“fundamentally” requirements. Some
argue that the cogeneration advocates’
public claims are not a sound basis for
establishing a standard, and that, in any
case, the utilities are misapplying these
public claims. They point out that, since
the Commission considers only half the
thermal energy output in its
calculations, that such comparisons
between operating standards are not
appropriate. Others argue that Congress
could have required such an increase of
the operating standard in the text of
EPAct 2005, but specifically chose not
to do so.

32. EEI and others point out that some
commenters advocate taking essentially
no action whatsoever in response to
new section 210(n)(1)(A)(ii) of PURPA,
and argue that this cannot be the intent
of Congress. Instead, they argue, the
structure of the language in the statute
suggests that the entire output of a
cogeneration facility is to be aggregated,
and that by calculating the percentage of
the facility’s output used for industrial,
commercial or institutional purposes,
the Commission can determine whether
the new “fundamentally for” test has
been met. In particular, EEI
recommends a two-part test: First, a
minimum threshold of 67 percent of the
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cogenerator’s total energy output, over
the course of 12 months; and second, if
the facility will generate electricity on a
continuous basis, the cogenerator
should also demonstrate that the facility
has not been “oversized.” Others argue
that it has not been shown how a 67
percent ‘‘total energy output operating
standard” follows from the
“fundamental” use requirement, and
that such a restrictive standard may
eliminate certain applications that could
otherwise meet the fundamental use
criteria through other means. EEI
responds by stating that the Commission
could establish a case-by-case waiver
process for unique technologies and
industrial processes, where the
applicant would have the opportunity to
demonstrate that such a waiver is
warranted. EEI also states that the
notion of safe harbors is compatible
with its recommendations, so long as
such safe harbors are not absolute.

33. Other types of numeric tests are
also advocated by various commenters.
FICA recommends that any
cogeneration facility, regardless of fuel
use, owned or operated by and
appurtenant to an industrial mining or
manufacturing operation, where at least
25 percent of the electric energy or 25
percent of the thermal energy is
consumed in such industrial operation,
is in compliance with the
“fundamentally” requirement. Cinergy
proposes that, if the Commission
decides to establish a numerical
standard as urged by EEI and others, the
standard be set at 25 percent.

34. Entergy argues that, in addition to
demonstrating compliance with its
proposed 67 percent standard, the
Commission should require that
cogeneration applicants, at a minimum,
submit the following technical data as
part of the certification process: (1)
Average annual hourly useful electrical
output in Btu/hr; (2) average annual
hourly useful thermal output in Btu/hr;
(3) average annual hourly useful
mechanical output in Btu/hr; and (4)
utilization of thermal, electrical and
mechanical output along with the
steam, electrical and mechanical usage
diagrams for the facility. This data,
Entergy argues, should be accompanied
by an affidavit of a senior officer,
attesting to the accuracy of the data.

35. As discussed in more detail
below, some commenters urge the
Commission to consider that it may
often be legitimate for a cogeneration
plant to have considerably more electric
generation capacity than is needed for
consumption by the thermal host, and
the existence of such excess generation
capacity does not indicate that such
output is “intended”” fundamentally for

sale to an electric utility. Some
commenters argue that EPAct 2005 and
PURPA clearly recognize that QF
facilities will often produce a steady
stream of electricity for sale to third
parties, as evidenced by the must-take
and competitive market opportunities
that Congress has required be available
to QF’s.

36. Entergy suggests that, as an
alternative to the traditional
certification of QF facilities on an “all
or nothing” basis, the Commission
should consider certifying as a QF only
the portion of a new cogeneration
facility that the applicant is able to
demonstrate will meet the revised
criteria for new qualifying facilities.
Entergy suggests that only this portion
of a QF’s total capacity should be
eligible for the benefits provided by
PURPA, including the put rights
traditionally afforded to QFs. Under
Entergy’s proposal, a generator selling
any excess capacity above that capacity
which meets the proposed
“fundamentally” criteria for new
qualifying facilities would have to be
sold in the market like any other
generator. Entergy believes this would
encourage the sizing of QF's
appropriately to the needs of the host,
in the manner that PURPA intended.

37. Several commenters indicate that
they agree with the Commission’s
statement in the NOPR that Congress
intended in EPAct 2005 to discourage
so-called PURPA machines, but go on to
argue that PURPA machines came to
exist as a direct result of specific
avoided cost policies by certain states,
and by the inability of independent
power producers to interconnect to the
grid without obtaining QF status. This
Commission and state regulatory
authorities have enacted policies such
that conditions are now different, they
argue, and thus significant changes to
the Commission’s regulations are not
necessary. Others agree with the
Commission’s statement in the NOPR,
but argue that the Commission must be
precise in crafting its regulatory
language so that QFs which bear
absolutely no resemblance to PURPA
machines are not inadvertently captured
by the new rules.

38. Cinergy argues that no
quantitative requirements for the total
energy output that must be supplied to
a thermal host should be established for
cogeneration facilities where power
from a facility will be sold at avoided
costs rates that reflect market forces.

39. Delta Power, et al., argue that the
application of the new requirements
should focus on whether a facility is
built to supply a thermal product that
would be generated or procured from

another fuel-consuming source in the
absence of cogeneration, and that
facilities that meet this standard should
be presumed to have satisfied the new
requirements unless a challenger
demonstrates otherwise.

40. USCHPA argues that no detailed
analysis or explanation of the proposed
outputs of the facility should be
required unless utility sales on an
ongoing basis are proposed. It argues
that where the electricity output from a
facility is less than the electricity
required at the site of the facility, and
there may be few or no occasions when
power is exported onto the grid from
that site, certification as a QF should be
virtually automatic.

41. USCHPA also points out that
facilities are increasingly being built to
serve multi-family housing complexes,
apartment buildings, public housing
projects and other residential
applications. They argue that, in the
same manner as the Commission has
appropriately added “mechanical”
energy to the listed types of useful
energy output Congress listed in EPAct,
the Commission should add
“residential” to the valid purposes for
which a QF can intend its energy
outputs other than sales of electricity to
a utility.

42. Several commenters request
clarification that thermal hosts are not
necessarily required to use each of the
enumerated electrical, thermal,
chemical and mechanical outputs.
Several other commenters request
clarification that cogeneration facilities
that utilize waste heat as their primary
fuel (i.e., bottoming cycle cogeneration
facilities) are presumed to be in
compliance with the new
“fundamentally” requirements. The
Independent Sellers request clarification
that the technical requirements for new
cogeneration facilities will apply only to
those facilities that sell their electrical
output at avoided cost pursuant to the
mandatory purchase requirement.

43. Some utility commenters argue
that Congress intended in EPAct 2005 to
implement requirements that
fundamentally change the nature of
what kind of cogeneration plants can
qualify for QF status, and that make
such qualification much more difficult.
Several other commenters point out that
Congress has not eliminated the
requirement for the Commission to issue
rules which encourage the use of
cogeneration, and argue that
implementing the “fundamentally”
requirement in a way that significantly
increases the difficulty of obtaining QF
status for a cogeneration plant frustrates
the encouragement of cogeneration, and
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so cannot have been the intent of
Congress.

44. Several commenters argue that the
comments of the utilities on the
procedures for demonstrating
compliance with the “fundamentally”
rule demonstrate the need for
procedures to protect QFs’ confidential
and commercially sensitive information,
and that Entergy’s proposal in particular
is a thinly-veiled attempt to gain access
to QFs’ most commercially sensitive
information, and goes far beyond what
is needed to prevent sham transactions
or curb PURPA abuses. These
commenters argue that QFs cannot be
required to hand over sensitive cost data
to a utility and then be expected to
engage in bilateral power purchase
negotiations on a level playing field,
and that the new § 292.205 should thus
specify that the new cogeneration
facilities will be able to obtain
confidential treatment for commercially
sensitive information submitted in
support of their applications for
certification and notices of self-
certification. SoCal Edison states that it
understands the QFs’ desire to protect
their business information and is
willing to agree to an appropriate
protective order or other procedure for
protecting confidential QF information.
However, SoCal Edison and others argue
that potential challengers to a QF
application need access to all
information relevant to the application
in order to evaluate whether the
potential QF meets the criteria for QF
status and to challenge the QF
application, if appropriate.

45. The Council of Industrial Boiler
Owners (CIBO) objects to the
Commission’s use of the word “limited”
in the NOPR to describe its discretion to
“[take] into account technological,
efficiency, economic, and variable
thermal energy requirements, as well as
State laws applicable to sales of electric
energy from a qualifying facility to its
host facility.”” 10 They argue that
Congress did not specifically limit the
Commission’s discretion beyond its
statutory terms and such a self-
limitation should not be used by the
Commission to avoid undertaking the
searching inquiry necessary to meet
Congress’s goal of encouraging energy
efficiency. Other commenters also argue
that the Commission should be sure to
take into account all of the criteria
specified in section 210(n)(1)(A)({i).

46. NCEMPA and APPA argue that
small QF’s (e.g., those of five or fewer
megawatts (MW)) should be
categorically exempt from regulations
aimed at implementing the

10 See NOPR at P 14.

“fundamental”” use requirement. They
argue that there is little valid or
widespread concern that small QF's are
constructed primarily for any purpose
other than for commercial, industrial, or
institutional use, and that the output of
small QFs is not likely to cause price
distortion in the energy markets.

3. Commission Determination

47. As an initial matter, we address
certain requests for clarification. First,
we agree that many residential uses of
thermal output have long been
considered legitimate for the purposes
of cogeneration certification, and that
“residential purposes” is subsumed
within “institutional purposes.” We
therefore find that residential purposes
should be maintained as acceptable for
the purpose of satisfying the
requirements of section 210(n)(1)(a)(ii),
and we will revise the regulatory text in
§292.205(d)(ii) to specifically reference
residential purposes. We also clarify
that new cogeneration facilities will not
need to have each of the enumerated
individual outputs (electrical, thermal,
chemical and mechanical) used for
industrial, commercial, residential or
institutional purposes, so long as the
cumulative safe harbor standard, as
discussed below, is met, or other
sufficient support for certification is
provided.

48. We also agree with commenters
who point out that the Commission’s
obligation to encourage cogeneration
has not been eliminated. This obligation
was established in section 210(a) of
PURPA, which has not been repealed by
EPAct 2005. As such, in implementing
EPAct 2005, the Commission’s goal is to
interpret the requirements of new
section 210(n)(1)(A)(ii) in light of the
requirement to encourage cogeneration
as reflected in the existing section
210(a).

49. Turning to the central issues
regarding the “fundamentally”
requirement, we find no statutory basis
for the suggestions by some commenters
that the Commission focus solely on the
goal of eliminating so-called PURPA
machines instead of implementing the
specific requirements of section
210(n)(1)(A)(ii) for all new cogeneration
facilities. The discussion of PURPA
machines in the NOPR 1! was intended
to provide context, and not to establish
a policy objective that could replace the
implementation of the specific
requirements of section 210(n)(1)(A)({i).
We find that section 210(n)(1)(A)(ii)
requires new cogeneration facilities
seeking certification to make a showing
that their energy output is used

1]d. atP 11.

fundamentally for industrial,
commercial, residential or institutional
purposes and is not intended
fundamentally for sale to an electric
utility. In short, we will implement the
requirements of section 210(n)(1)(A)(ii)
as written.

50. Despite comments to the contrary,
we continue to believe that a case-by-
case approach to the implementation of
section 210(n)(1)(A)(ii) best provides the
flexibility required to appropriately
address various facilities and
circumstances. However, we agree that
the adoption of a safe harbor will
provide greater certainty to the industry,
make the evaluation of applications by
the Commission more manageable, and
make the certification process more
objective. Thus, we will establish a safe
harbor, within which a facility will be
presumed to comply with the
requirements of section 210(n)(1)(A)(ii).
Because, as discussed below, we will
design the safe harbor to reflect the
requirements of section 210(n)(1)(A)(ii),
the presumption that facilities falling
within the safe harbor comply with
section 210(n)(1)(A)(ii) will be
irrebuttable; the safe harbor will define
those facilities which will automatically
be deemed to comply with the
requirements of section 210(n)(1)(A)(ii).
However, as also discussed below, the
Commission, in determining whether a
new cogeneration facility’s energy
output is used fundamentally for
industrial, commercial, residential or
institutional purposes and is not
intended fundamentally for sale to an
electric utility, must also take “into
account technological, efficiency,
economic, and variable thermal energy
requirements, as well as State laws
applicable to sales of electric energy
from a qualifying facility to its host
facility;” a finding that one of those
factors exists may warrant a finding that
facilities that do not fall within the safe
harbor nevertheless comply with section
210(n)(1)(A)({i).

51. We agree with commenters who
argue that the structure of the language
in section 210(n)(1)(A)(ii) suggests that
compliance of new cogeneration
facilities with that section will generally
depend on the percentage of the total,
aggregated energy output that is used for
industrial, commercial, residential or
institutional purposes, and not sold to
an electric utility. We, therefore, believe
that a safe harbor should be similarly
structured to capture the intent of the
overall requirement. After careful
consideration of various
recommendations of commenters, we
believe a standard of at least 50 percent
is a reasonable interpretation of section
210(n)(1)(A)(ii) in light of the
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Commission’s continuing obligation
under section 210(a) to encourage
cogeneration. Thus, new cogeneration
facilities seeking QF status, where the
electrical output of the facility is
intended to be sold pursuant to section
210,22 will be required to include a
demonstration that at least 50 percent of
the aggregated annual energy output of
the facility is to be used for industrial,
commercial, residential or institutional
purposes, and not sold to an electric
utility, in order to qualify under the safe
harbor provisions. New cogeneration
facilities complying with the safe harbor
provision will be required to comply
with the safe harbor provision both for
the 12-month period beginning with the
date the facility first produces electric
energy, and for any calendar year
subsequent to the year in which the
facility first produces electric energy.
New cogeneration facilities that do not
fall within the safe harbor provision
should demonstrate in their
applications the percentage of
aggregated annual energy output that is
used for industrial, commercial,
residential or institutional purposes,
along with discussion of and support for
why the Commission should conclude
that section 210(n)(1)(A)(ii) is
nevertheless met “taking into account
technological, efficiency, economic, and
variable thermal energy requirements, as
well as State laws applicable to sales of
electric energy from a qualifying facility
to its host facility.” Unless a new
cogeneration facility qualifies under the
safe harbor provision, the information
submitted by the applicant concerning
the percentage of total energy that is to
be used for industrial, commercial,
residential or institutional purposes will
establish the standard that that facility
must comply with, both for the 12-
month period beginning with the date
the facility first produces electric
energy, and for any calendar year
subsequent to the year in which the
facility first produces electric energy.
52. Entergy has argued that, as part of
the process of demonstrating
compliance with the “fundamentally”
standard, the Commission should
require that new cogeneration facilities,
at a minimum, submit (1) average
annual hourly useful electrical output in
Btu/hr; (2) average annual hourly useful
thermal output in Btu/hr; (3) average
annual hourly useful mechanical output
in Btu/hr; and (4) utilization of thermal,
electrical and mechanical output along
with the steam, electrical and
mechanical usage diagrams for the
facility. This data, Entergy argues,

12 See Pub. L. 109-58, § 1253(a), 119 Stat. 595,
970 (2005) (adopting new section 210(n)(1)(B)).

should be accompanied by an affidavit
of a senior officer, attesting to the
accuracy of the data. We note that the
first four items are already required by
Items 10 and 13 of Form 556.13 With
respect to the request to require
applicants to submit an affidavit, we
note that Form 556 already requires the
applicant to submit with the filing the
signature of an authorized individual
evidencing accuracy and authenticity of
information.1# This system seems to be
working, and in the absence of any
demonstration that it has not worked or
is not working, we find that Entergy’s
proposal is unnecessary.

53. Many parties commented on the
legitimacy of a new cogeneration facility
having “excess capacity’’ beyond that
needed to provide for the electricity
needs of the host facility. These parties
present various situations and
circumstances, which, they argue,
justify ongoing sales of electricity from
a new cogeneration facility to a utility,
without violation of the requirements of
section 210(n)(1)(A)(ii). In particular,
commenters point out (1) that some
thermal hosts may require redundant
generation capacity and/or redundant
thermal capacity to ensure the reliability
of their process; (2) that long lead times
and high costs associated with siting
approvals and equipment orders often
make it significantly more economic to
construct a large increment of capacity
at one time, rather than several smaller
increments as needed over time; (3) that
it is generally more cost-effective for an
applicant to keep a cogeneration unit
operating during periods of host
shutdown or curtailment; (4) that the
thermal energy requirements of some
thermal hosts are so large relative to
their electricity requirements that
optimizing electricity production from
that facility generates a continuous
surplus of power that can only be
exported; (5) that a new cogeneration
facility may require its higher capital
cost to be offset in the long term with
an income stream based on electric sales
to the grid; (6) that it may be
advantageous or necessary to all
concerned for a manufacturing company
to export some of its power to a utility
for a short time during periods of peak
demand, generally during the summer
cooling season and occasionally during
the winter heating season; (7) that
power plants are extremely capital
intensive and the maximum economies
of scale are found at the largest end of
an original equipment manufacturer’s
product line, which also typically have
the best combined cycle heat rates and

1318 CFR 131.80 (2005).
1418 CFR 131.80, part A (2005).

lowest emission rates; and (8) that
cogenerators must size their plants to be
able to provide for the largest expected
steam demand of the customer, but also
must size the steam turbine to be able

to take the excess steam created when
the steam host reduces its steam needs.
Some commenters also point out that
certain states require that a cogeneration
facility provide all of its output to the
local utility, and that the local utility
provide electricity to the industrial host,
and that such requirements should not
disqualify a new cogeneration facility
from eligibility for QF status.

54. The above-listed circumstances
represent circumstances where the
Commission may possibly want to
exercise its discretion and find that a
new cogeneration facility complies with
section 210(n)(1)(A)(ii), even when such
facility does not fall within the safe
harbor. There may, of course, be other
circumstances that would also justify
such treatment. In each particular case,
the determination of whether a new
cogeneration facility meets section
210(n)(1)(A)(ii) will depend upon the
extent to which the applicant has
sufficiently demonstrated that the facts
and circumstances warrant certification
under the new standard.

55. In response to the comments of
CIBO, who objected to the
Commission’s use of the word “limited”
in the NOPR to describe its discretion
under section 210(n)(1)(A)(ii), we clarify
that we did not intend to imply an
aversion to the exercise of our
discretion, where warranted, to certify
certain facilities that do not comply
with the safe harbor standard. Rather,
we intended to indicate that such
exercise of discretion will depend on
the applicants making a sufficient
showing to justify certification, and that
the Commission will limit its exercise of
discretion to consideration of the
criteria enumerated by Congress in
section 210(n)(1)(A)(ii). We also take
this opportunity to clarify that we
interpret our discretion to take into
account technological and efficiency
requirements as relating closely to our
obligation under section 210(a) to
encourage cogeneration and to the new
provisions under section
210(n)(1)(A)(iii) requiring the
Commission to ensure continuing
progress in the development of efficient
electric energy generating technology.
Also, applicants that do not fall within
the section 210(n)(1)(A)(ii) safe harbor
may request the Commission to exercise
its discretion to grant their application,
“taking into account technological,
efficiency, economic and variable
thermal energy requirements.” The
Commission will be more inclined to
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make an affirmative section
210(n)(1)(A)(ii) finding for facilities
employing modern, efficient
technologies, both in order to encourage
cogeneration under section 210(a) and
to specifically encourage continuing
progress in the development of efficient
electric energy generating technology
under section 210(n)(1)(A)(iii).

56. Several commenters have
requested that the Commission limit the
applicability of the “fundamentally”
requirement to topping-cycle
cogeneration facilities. While section
210(n)(1)(A)(ii), as a matter of law,
applies to both new topping-cycle and
new bottoming-cycle cogeneration
facilities, we believe that many, if not
most, bottoming-cycle cogeneration
facilities will readily satisfy the
requirements of section 210(n)(1)(A)(ii).
The very nature of bottoming-cycle
facilities is that they utilize waste heat
from a thermal process to produce
electric energy, as opposed to the
consumption of a scarce fuel source. If
the fuel utilized in a bottoming-cycle
facility is merely enough to run the
thermal process and has not been
augmented for the purposes of power
production, the facility clearly should
satisfy the requirements of section
210(n)(1)(A)(ii) that the electrical,
thermal, chemical and mechanical
output of the facility is used
fundamentally for industrial,
commercial, residential or institutional
purposes; in any event, such facilities
may satisfy the requirements of section
210(n)(1)(A)(ii) by virtue of our
discretion to make an affirmative
finding after taking into account
technological, efficiency, economic, and
variable thermal requirements.

57. However, some bottoming-cycle
facilities supplement the heat provided
to the initial thermal process, with the
intention of producing additional power
from the resulting additional steam
energy. We find that, as additional
supplemental firing is added to
bottoming cycles, the basis for giving
them deference under section
210(n)(1)(A)(ii) is weakened. Therefore,
in order for bottoming-cycle facilities to
comply with section 210(n)(1)(A)(ii),
applicants should demonstrate that the
heat input is sized only for the thermal
process, or explain to what extent
supplemental firing is utilized. If there
is supplemental firing, applicants
should either comply with the safe
harbor provision of the regulations, or
explain the situation and justify why the
Commission should exercise its
discretion to make an affirmative
section 210(n)(1)(A)(ii) finding.

58. We disagree with commenters
who advocate a change to the

Commission’s existing operating
standard. The language of section
210(n)(1)(A)(ii) does not in our view
direct a change to the operating
standard, and we do not believe that an
increase in the operating standard is
necessary at this time.

59. In response to Entergy’s
suggestion that the Commission
consider certifying as a QF only that
portion of a new cogeneration facility
that the applicant is able to demonstrate
will meet the revised criteria under
section 210(n)(1)(A)(ii), the statute does
not require this approach and it would
be unduly cumbersome to administer.

60. Finally, in applying our new
regulation implementing section
210(n)(1)(A)(ii) of PURPA,
§292.203(d)(2) of our regulations, we
will apply a rebuttable presumption that
new cogeneration facilities that are 5
MW or smaller satisfy the requirement
that the electrical, thermal, chemical,
and mechanical output of the
cogeneration facility is used
fundamentally for industrial,
commercial, residential or institutional
purposes. We will apply this
presumption because it is our
experience that such small cogeneration
facilities are generally designed to meet
their thermal host’s needs.

61. Lastly, we note that some
commenters have stated that there is a
need for special procedures to protect
QFs’ confidential and commercially
sensitive information. However, under
§388.112 of the Commission’s
regulations,5 any person submitting a
document to the Commission may
request privileged treatment for some or
all of its document. While the party
requesting privileged treatment must
support that claim, none of the material
for which confidential treatment is
requested will be disclosed unless
pursuant to a confidentiality agreement,
a protective order, or a finding that
material does not warrant confidential
treatment. Given these procedures that
the Commission already has in place,
we see no need to promulgate new
procedures specifically for QF
applications.

C. Continuing Progress in the
Development of Efficient Electrical
Energy Generating Technology and the
Efficiency Standard for Coal-Fired
Generation

1. Background

62. Section 210(a)(1)(A)(iii) of PURPA
requires that all new cogeneration
facilities seeking QF status demonstrate
“continuing progress in the

1518 CFR 388.112 (2005).

development of efficient electric energy
generating technology.” The NOPR
proposed that the Commission’s
regulations repeat the statutory
language. In addition, the NOPR
proposed to (1) retain the existing
operating standard for all cogeneration
facilities; (2) retain the existing
efficiency standards for oil cogeneration
facilities for which any of the energy
input is natural gas or oil, but (3) apply
an efficiency standard to new coal-
burning cogeneration facilities.

2. Comments

63. EEI states that the Commission
must update the efficiency standards in
its regulations for new cogeneration
facilities, and agrees with the addition
of an efficiency standard for coal-fired
generation. EEI argues that the
efficiency standard should apply to all
cogeneration fuel inputs. EEI
recommends that the Commission revise
the definitions in § 292.202(m) to use
higher heating values instead of lower
heating values. EEI also recommends
that the Commission revise the
definition in § 292.202(m) to take into
account the total energy input of all
fuels, including coal and waste fuels,
not just oil and natural gas. EEI argues
that facilities that utilize a renewable
energy resource or waste fuel should be
qualified as a small power producer and
not as cogenerators. EEI states that the
efficiency standards for cogeneration
QFs, which have existed for 25 years,
should be increased for new facilities to
reflect modern, more efficient
technology.

64. As an interim measure, EEI
believes the 60 percent efficiency
standard for new cogeneration facilities
primarily fueled by natural gas is
appropriate. Several comments offered
support for EEI’'s comments, while
others argued that a 60 percent
efficiency standard is not achievable or
that 60 percent is an arbitrary value that
has no rational basis other than to
reduce the number of QFs that are
entitled to sell their power under
PURPA. Commenters state that fixed,
objective standards as advocated by EEI
are too simplistic to be applied to the
full range of facilities that could be
designed and developed.

65. Although Indeck does not object
to increased efficiency standards for
new cogeneration QF plants, they must
be reasonable, and based on clear and
definite standards. NARUC states that
the Commission should take care to
encourage the use of better technology
and not prevent the use of any improved
technologies by setting the standards
unreasonably high. Any standard the
Commission adopts must recognize that
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the requirement of greater efficiency is
a technological, not an environmental
standard. USCHPA states that requiring
QFs to implement a “‘best available
technology” standard would result in
fearsome costs and constraints. Primary
Energy states the rule should embrace
the philosophy that deployment of
existing technology in innovative and
creative ways defines continuing
progress in achieving greater overall
resource efficiency. The Cogeneration
Association California states that
requiring each applicant to demonstrate
that it would contribute to this
“continuing progress” standard might
discourage the continued use of well-
established technologies proven to
produce efficiencies, but which may no
longer be considered ‘““progressive.”

66. The EPA believes there is little, if
any, need to alter existing PURPA
criteria or processes. The EPA also
believes that because combined heat
and power (CHP) systems are inherently
more efficient than the alternative
(separate heat and power generation),
they always improve total efficiency,
reduce fossil fuel consumption, and
therefore advance the objectives of
EPAct 2005.

67. Other commenters concur with
the Commission that an efficiency
standard be applied to new coal-burning
cogeneration facilities in a manner
similar to that applied to natural gas and
oil-burning cogeneration facilities. In
light of the advances in generating
technology, they argue that there is no
policy basis to exempt new coal-burning
cogeneration facilities from efficiency
standards. Indeed, requiring compliance
with efficiency standards will help
speed the adoption of the latest and
most efficient coal-burning technology.
Yet other commenters argue that there is
no reason to impose an efficiency
standard on coal-burning QFs. Given the
abundance of coal, market forces should
regulate the efficiency of coal-fired QFs.
Commenters state the imposition of a
minimum efficiency standard on new
coal-fired cogeneration facilities is
inconsistent with the intent of PURPA,
as amended. Commenters state that the
Commission lacks record support for
such a decision on an efficiency
standard for coal-fired units, which is
technical and would require significant
analysis and each case must be
evaluated individually.

3. Commission Determination

68. Section 210(n)(1)(A)(iii) of PURPA
requires the Commission to issue rules
to ensure ‘“‘continuing progress in the
development of efficient electric energy
generating technology.” As an initial
matter, upon review of the comments on

this issue, the Commission now believes
that the regulations it is issuing
implementing sections 210(n)(1)(A)(i)
and 210(n)(1)(A)(ii) of PURPA are
sufficient by themselves to ensure
“continuing progress in the
development of efficient energy
generating technology” through, for
example, the application of efficiency
standards and appropriate exemptions
from certain regulatory requirements
discussed herein. Accordingly, the
Commission will not require that
applicants for certification of new
cogeneration facilities, provide a
description of how a particular
technology used by a particular
applicant contributes to the continuing
progress in the development of efficient
energy generating technology. We will
delete the requirement contained in the
NOPR that applicants do so.

69. While some commenters support
increasing the existing efficiency
standards, and some commenters
support the Commission’s applying an
efficiency standard to coal-fired
cogeneration facilities for the first time,
the Commission will retain the existing
operating and efficiency standards for
new oil and gas cogeneration facilities,
and, will not impose new efficiency
standards for new coal-burning
cogeneration facilities at this time.16

70. We find persuasive the EPA
comments that there is little, if any,
need to alter existing PURPA criteria or
processes. The EPA states that CHP
(combined heat and power) remains one
of the most significant opportunities to
improve the efficiency and reduce the
environmental impact of United States
energy production and it is critical that
this rulemaking advance, not constrain,
these opportunities. The EPA further
states that since CHP systems are
inherently more efficient than the
alternative (separate heat and power
generation) they always improve total
efficiency, reduce fossil fuel

16 To the extent that commenters suggest that the
Commission change its regulations containing
criteria applicable to existing cogeneration
facilities, those suggestions are inconsistent with
section 210(n)(2) of PURPA, which states that the
Commission does not have the authority to change
the criteria for existing QFs:

“Notwithstanding rule revisions under paragraph
(1), the Commission’s criteria for qualifying
cogeneration facilities in effect prior to the date on
which the Commission issues the final rule
required by paragraph (1) shall continue to apply
to any cogeneration facility that—(A) Was a
qualifying cogeneration facility on the date of
enactment of subsection (m) [i.e., August 8, 2005],
or (B) had filed with the Commission a notice of
self-certification, self-recertification or an
application for Commission certification under 18
CFR 292.207 prior to the date on which the
Commission issues the final rule required by
paragraph (1) [i.e., the date of issuance of this Final
Rule].”

consumption, and therefore advance the
objectives of EPAct 2005. We find the
comments of Solar Turbines compelling
as well. Solar Turbines, a manufacturer
of generation equipment, states that,
while its products have standard
efficiencies greater than 60 percent,
their PURPA efficiency is less than 50
percent. They are still much more
efficient than conventional separate
electric and thermal generation (49
percent conventional/34 percent PURPA
efficiency), however. Solar Turbines
states that the existing PURPA standard
of 42.5 percent LHV/38.6 percent HHV
is sufficient to ensure efficient CHP
systems and still accommodate the wide
range of technologies and applications.
Therefore, the Commission will retain
the existing operating and efficiency
standards for new cogeneration
facilities.1”

71. Developers of cogeneration
facilities, moreover, have an economic
incentive to employ the efficient,
modern technology giving due
consideration to the costs of that
technology. We see no reason at this
time to impose higher efficiency
standards on cogeneration facilities. As
the EPA and others point out, CHP
processes are inherently more efficient
than producing electric energy and heat
separately.

72. In sum, the increased efficiency
that will result from our implementation
of sections 210(n)(1)(A)(i) and
210(n)(1)(A)(ii) of PURPA satisfy the
statutory requirement that the
Commission ensure continuing progress
in the development of efficient electric
energy generating technology.

D. Self Certification
1. Background

73. In the NOPR, the Commission
invited comments on whether the
Commission’s self-certification

17 Recently built cogeneration facilities have been
dominated by natural gas fired technologies. Their
construction has been driven by lower capital costs
in comparison to coal facilities and the anticipation
of moderately priced natural gas. A coal-fired
facility, in contrast, typically will recover its more
substantial investment over a longer period of time.
While newer coal-fired generation technologies
could offer greater fuel efficiency and better
environmental performance than older designs,
they also require greater capital investment. It is not
the intent of the Commission to discourage more
economic coal-fired generation technologies.
Commenters also feel that applying an efficiency
standard to coal-fired facilities is likely to impose
additional barriers for cogeneration at coal-fired
facilities, undercutting the underlying statutory
directive to encourage cogeneration by hampering
the flexibility of coal-fired cogeneration units to
shutdown their facilities for repairs, or engage in
other maintenance. Therefore, the Commission will
impose no new efficiency standards for new coal-
fired cogeneration facilities at this time.
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procedures 18 should be available to
new cogeneration facilities in light of
the criteria proposed for certification of
new cogeneration facilities as QFs.

2. Comments

74. Several commenters argue that
self-certification can remain an option
as long as clear standards are
established, but that it is difficult to
understand exactly how self-
certification would work without such
standards.

75. Some commenters argue that self-
certification should remain an option
for certain new cogeneration facilities.
American Forest & Paper asserts that
self-certification should remain
available to new cogeneration facilities
where there is (1) a traditional
manufacturing use, (2) the facility fits
into safe harbor provisions, and (3)
employs a proven or innovative
cogeneration technology. NCEMPA
believes the self-certification procedures
should remain available for small QFs
(e.g., 5 MWs or smaller) because the
substantial burden associated with
complying with new certification
procedures may greatly discourage
development of small QFs. The York
County Solid Waste and Refuse
Authority (York County) asserts self-
certification should remain available to
new cogeneration facilities except for
those facilities owned largely or wholly
by traditional utilities.

76. A few commenters contend that
new cogeneration facilities should not
be allowed to self-certify. Calpine
Corporation (Calpine) believes that the
case-by-case approach proposed by the
Commission seems inconsistent with a
self-certification option. NARUG
speculates that self-certification will
inevitably lead to the qualification of
questionable facilities which
undermines Congress’s intent to foster
responsible QF development.

77. Several commenters maintain that
self-certification should remain an
option despite the subjective nature of
the new standards. The PGC Electricity
Committee, Indeck, and Ridgewood
state that the self-certification
procedures are efficient, self-
implementing, less time-consuming,
and relatively inexpensive. Delta Power,
et al., assert that QFs have always been
responsible for ensuring that they meet
the requirements for QF status,
regardless of how they achieve
certification. They further state that
owners of new cogeneration facilities
should have the option to either self-
certify or to apply for Commission
certification, depending on their

1818 CFR 292.207 (2005).

comfort level with the characteristics of
their facilities.

3. Commission Determination

78. The Commission will retain the
option to self-certify for new
cogeneration facilities. NARUC and
others fear that questionable
cogeneration facilities will attain QF
status through the self-certification
process due to the subjective nature of
the new standards unless the
Commission establishes clear and
objective standards. As Indeck and
Ridgeway correctly note in their
comments, however, the Commission
has the authority to review and question
a self-certification.

79. Nevertheless, we note that the
Commission’s currently effective
regulations do not make explicit the
Commission’s authority to revoke the
QF status of self-certified QFs absent the
filing of a petition for declaratory order
that the self-certified QF does not meet
the applicable requirements for QF
status.19 Given that EPAct 2005 calls for
greater Commission scrutiny of QF
status, we will modify
§292.207(d)(1)(iii) of the Commission’s
regulations to provide that the
Commission may on its own motion
revoke the QF status of self-certified and
self-recertified QFs.

80. In light of the new standards
directed by Congress for new
cogeneration facilities, we find it
appropriate to now publish in the
Federal Register notices of self-
certifications and self-recertifications of
new cogeneration facilities; currently,
the Commission does not notice any
self-certifications or self-recertifications
in the Federal Register.29 Publication of
notices of self-certification and self-
recertification of new cogeneration
facilities will enhance the visibility of
self-certifications for interested parties
other than the host electric utility. Thus,
we will require self-certifications and
self-recertifications of new cogeneration
facilities to include a form of notice of
the self certification or self-
recertification suitable for publication in
the Federal Register. Accordingly, we
will amend §292.205(d) of the
Commission’s regulations to provide for
publication of notice of self-
certifications and self-recertifications of
new cogeneration facilities.

81. Pursuant to § 292.207(a) of the
Commission’s regulations, “[a] small
power production facility or
cogeneration facility that meets the
applicable criteria established in
§292.203 is a qualifying facility.” There

1918 CFR 292.207(d)(1)(iii) (2005).
2018 CFR 292.207(a)(1)(iv) (2005).

is no express requirement in § 292.203
that a facility make a filing to satisfy the
requirements for QF status. While the
current Commission’s regulations do
state that an owner or operator of a self-
certifying facility “must” file a “notice
of self-certification which contains a
completed Form 556,” 21 the
Commission has interpreted this
requirement as being for record keeping
purposes, and not necessary for QF
status.

82. The Commission, particularly in
light of the criteria for new cogeneration
facilities, does not believe that a facility
should be able to claim QF status
without having made any filing with
this Commission. Accordingly, the
Commission is amending section
292.203 to expressly require that a
facility claiming QF status must file
either a notice of self-certification or an
application for Commission
certification. Any existing QF that has
never filed either a notice of self-
certification or an application for
Commission certification, must do so
within sixty (60) days of the date this
order is published in the Federal
Register, to continue claiming QF
status.

83. The original reasons that the
Commission instituted the self-
certification process are still valid.
Among the reasons for the
Commission’s adoption of the self-
certification process were that the
complexity, delays, and uncertainties
created by a case-by-case qualification
procedure would act as an economic
disincentive to owners of smaller
facilities. The Commission also
envisioned that the initiation of
purchase and sale arrangements would
require the flow of substantial
information between the proposed QF
and the purchasing utility so that the
filing of substantial information with
the Commission would be unnecessary.
While many new cogeneration facilities
may want the assurance that
Commission certification, as opposed to
self-certification, provides, we believe
that the self-certification option should
still be available to new cogeneration
facilities. Moreover, the new
requirement that a facility claiming
certification file at least a notice of self-
certification, the publication of notice of
self-certifications and self-
recertifications for new cogeneration
facilities, and the modification of the
Commission’s regulations to make
explicit that the Commission, on its own
motion, can revoke the QF status of a
self-certified QF, remove the danger that
a questionable new cogeneration

2118 CFR 292.207(a)(1)(ii) (2005).
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facility, in particular, will obtain and
retain QF status.

E. Exemptions

1. Background

84. In the NOPR, the Commission
noted that, in implementing section
210(e)(1) of PURPA, which provides
that the Commission shall prescribe
rules under which QFs are exempt in
whole or in part, from the FPA, from
PUHCA, from state laws respecting rates
or respecting the financial or
organization regulation of electric
utilities, or from any combination of the
foregoing, the Commission granted very
broad exemptions from the FPA,
PUHCA and state laws in order to
remove the disincentive of utility-type
regulation from QFs. The Commission
stated that in the context of this
rulemaking proceeding it found it
appropriate to reexamine the broad
exemptions from the FPA granted to
QFs, partly because those broad
exemptions may no longer be needed,
and partly because the Commission
through experience realized that the
broad exemptions it granted QFs
removed a large number of generation
sales from any regulatory oversight. The
Commission therefore proposed to
eliminate the exemptions from sections
205 and 206 of the FPA that the
Commission previously granted, except
for the exemptions from sections 205
and 206 that are for sales that are
governed by state regulatory authorities.
In addition, the Commission proposed
that QFs would not be exempt from new
sections 220, 221 and 222 of the FPA
that were added to the FPA by sections
1281 (Electric Market Transparency),
1282 (False Statements) and 1283
(Market Manipulation) of EPAct 2005.22

2. Comments

85. As a general matter, the QFs were
opposed to lifting of the total exemption
from sections 205 and 206 of the FPA
in the current regulations. First, those
opposed argue that in deciding to build
the generating facility, the owners relied
on the existence of the exemption. For
example, the Electric Power Supply
Association argues that FPA rate
regulation of existing contracts will
upset long-standing expectations and
create unnecessary disruptive
uncertainty regarding the financial
integrity of numerous QFs. ARIPPA
argues that the Commission’s proposal
amounts to a “‘bait-and-switch” on
investors who were encouraged to build
and operate renewable small power
production facilities and cogeneration

22Pub. L. 109-58, §§1281-83, 119 Stat. 594, 978—
80 (2005).

facilities. Occidental Chemical
Corporation (Occidental) adds that the
Commission’s proposal creates
incentives for utilities to challenge all
existing QF contracts, which will result
in litigation. They also argue that
subjecting all non-PURPA sales to
regulation under the FPA is unnecessary
and would discourage the development
of cogeneration.

86. Several QFs suggest that, in
addition to exemptions being given to
sales pursuant to a state PURPA
program, QFs selling into an organized
market under applicable market rules
and tariff requirements should remain
exempt from the FPA.

87. Most QF's supported the
Commission’s proposal to continue to
exempt QFs smaller than five MW from
the provisions of the FPA. Others
suggested that the Commission raise the
size of the QFs that would retain all
exemptions to 20 or 30 MW. For
example, PGC Electricity, ENEL North
America and the Illinois Landfill Gas
Coalition propose exemptions for
projects having capacities of 20 MW or
less. Cinergy and the American Wind
Energy Association argue that facilities
under 30 MW do not have a significant
market effect and should remain
exempt.

88. A number of QFs suggest that,
rather than removing the exemptions for
all non-PURPA sales, the Commission
remove the exemptions only for those
QF's with majority utility ownership.
Other QFs, such as USCHPA and York
County, suggest that QFs that are
independent of traditional utilities be
permitted to retain all of the existing
exemptions from the FPA. Other
commenters note that removing
exemptions is not required by EPAct
2005. Commenters note that a blanket
elimination of exemptions will remove
the incentive to cogenerate for non-
utility owned QFs.

89. Other commenters request that
QF's remain exempt from definition of
“electric utility company”” under
PUHCA 2005. For example, the
American Chemistry Council states that
this would provide an important
incentive for the development of QFs by
entities that otherwise are primarily
engaged in business other than the
generation and sale of electricity.

90. Utilities, on the other hand,
generally support limiting the
exemptions from the FPA. AEP, for
example, argues that no QF should be
exempt from the FPA, noting that QFs
have the ability to participate in the
economic dispatch process within an
RTO. The California Electricity
Oversight Board comments that the
Commission should not exempt any QF

electrical sales from its regulatory
oversight unless it finds that either: (1)
The energy sales from the QF are
governed by a state regulatory authority,
or (2) the QF is less than 5 MW and
owned by individuals or small
businesses that are unconnected to any
electric utility, electric utility holding
company, power marketer, transmission
provider, transmission owner, or others
in the electricity business. Entergy
argues that QFs should be required to
obtain market-based rate authority for
all non-PURPA sales. NRECA comments
that the Commission should no longer
exempt QFs from the non-rate
provisions of the FPA and should
require QFs owned by public utilities to
make rate filings under section 205 of
the FPA for avoided cost sales and all
QF's should make rate filings under
section 205 of the FPA for non-PURPA
sales. The Transmission Access Policy
Study Group supports the elimination of
sections 205 and 206 exemptions,
except for sales governed by state
regulatory authorities. Some of the
utilities suggested that the
Commission’s current proposal which
states that a QF that sells electric energy
“pursuant to a state regulatory authority
avoided-cost ratemaking regime would
remain exempt from section 205”
(unless it also makes sales of electric
energy that are not pursuant to a state
regulatory authority avoided-cost
ratemaking regime) is not sufficiently
clear. One commenter suggests the
exemption be applied to “sales * * *
made pursuant to a state regulatory
authority’s implementation of PURPA.”
This, the commenter states, would more
accurately limit the exemptions to
“PURPA sales.” Others point out that
bilateral contracts between a QF and a
utility often satisfy the requirements of
being pursuant to a state regulatory
authority’s implementation of PURPA.

91. Commenters also propose that the
Commission should add section 203 to
the list of sections with which QFs must
comply. The Transmission Access
Policy Study Group argues that the
Commission should eliminate entirely
the section 203 exemption. It states that
the consumer protection concerns that
led Congress to expand the
Commission’s section 203 authority
over generation acquisitions are relevant
to QF transfers as well.

3. Commission Determination

92. We will eliminate certain
exemptions that were previously
granted to QFs as proposed in the
NOPR. However, we will clarify that
QFs will retain the exemption from
sections 205 and 206 of the FPA when
a sale is made pursuant to a state
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regulatory authority’s implementation of
PURPA. The Final Rule will also
essentially retain the pre-existing
exemption from PUHCA so that a QF
will not be considered “‘an electric
utility company” under the new Public
Utility Holding Company Act of 2005.23

93. Section 210(e)(1) of PURPA states
that the Commission “shall * * *
prescribe rules under which [certain
qualifying facilities] are exempted, in
whole or in part, from the Federal
Power Act, from the Public Utility
Holding Company Act, from State laws
and regulations respecting the rates, or
respecting the financial or organization
regulation, of electric utilities, or from
any combination of the foregoing, if the
Commission determines such
exemption is necessary to encourage
cogeneration and small power
production.” Section 210(e)(2) of
PURPA provides that the Commission is
not authorized to exempt small power
production facilities of 30 to 80 MW
capacity from these laws, except for
geothermal power production facilities.
Such facilities between 30 and 80 MW
may be exempted from PUHCA and
from state laws and regulations, but may
not be exempted from the FPA. Thus
section 210(e) requires the
Commission’s regulations to grant
regulatory exemptions for certain QFs,
in whole, or in part, and if necessary to
encourage cogeneration and small
power production.

94. In Order No. 69, the Commission
first implemented section 210(e) of
PURPA. The Commission stated that a
broad exemption was then appropriate
to remove the disincentive of utility-
type regulation from QFs, including
sections 203, 205, 206, 208, 301 and 304
of the FPA. In § 292.601 of its
regulations, the Commission exempted
QFs (other than non-geothermal small
power production facilities between 30
and 80 MW) from sections 203, 205,
206, 208, 301 and 304 of the FPA.

95. When the Commission first
granted the exemptions from sections
205 and 206 of the FPA in Order No. 69,
there was no market for electric energy
produced by non-utility generators.
Indeed this was a primary reason that
PURPA was enacted. The Commission
wrote its regulations, including the
provisions for exemptions from sections
205 and 206, with the expectation that
all sales of electric energy from QFs
would take place as a result of the
section 210 of PURPA purchase
obligation, and that they would take
place pursuant to state regulatory
authority implementation of the

23 See Pub. L. 109-58, §§1261-77, 119 Stat. 594
972-78 (2005).

Commission’s avoided-cost rules under
PURPA. Thus, there was no expectation
that QFs would make sales that, by
virtue of the Commission’s granting a
broad exemption from sections 205 and
206 of the FPA, would be subject to
neither this Commission’s nor a state
regulatory authority’s oversight.
However, largely as a result of PURPA,
markets for electric energy produced by
non-traditional power producers
developed. And QF's participated in
those markets and began to make sales
that were not subject to either
Commission or state regulatory
authority oversight.

96. Therefore, in light of the
significant changes that have occurred
in the industry since the first QF
facilities were introduced and in light of
the changing electric markets and
resulting market power issues that have
arisen in recent years, we no longer
believe that it continues to be necessary
or appropriate to completely exempt
QFs from sections 205 and 206 of the
FPA. We conclude that such a complete
exemption is not necessary to encourage
the development of cogeneration and
small power production facilities and,
moreover, the broad nature of the
exemptions currently set forth in
§292.601 removes a large number of
electric energy sales from any regulatory
oversight. Further we note that many
QFs are large and their non-PURPA
sales could potentially have a
significant market effect.

97. We are not convinced by the
comments that eliminating exemptions
will cause undue uncertainty or upset
the legitimate expectations of QF
owners and lenders. The exemptions
from regulation previously granted were
always subject to revision and QFs had
no justifiable expectation that, no matter
the change in circumstances, changes in
the regulatory regime would not occur.
Further, our partial removal of the
exemption from sections 205 and 206 of
the FPA does not affect a facility’s QF
status under PURPA or the obligation of
an electric utility to purchase power
from the QF. However, we take note of
the comments requesting that existing
contracts not be subject to this change
in our regulations and we will provide
that sales that occur pursuant to existing
contracts will continue to be exempt
from sections 205 and 206 of the FPA.

98. As we also stated in the NOPR, we
are aware that partial removal of
exemptions might create a hardship for
smaller QFs, particularly those owned
by individuals or small businesses. The
Commission stated that we would
consider that at least some of the
exemptions previously granted in
§292.601 should remain in effect for

smaller QFs, such as those under five
MW. Numerous commenters suggested
that the Commission should consider
larger facilities, such as 20 MW or 30
MW facilities, to be small facilities for
purposes of retaining the exemptions
from section 205 and 206 of the FPA.
We agree, and modify our proposal so
that the Final Rule provides that
facilities 20 MW or smaller shall remain
exempt from sections 205 and 206 of the
FPA. However, when an existing
contract for sales from a facility expires,
sales from the facility, whether pursuant
to a renewal of the existing contract or
pursuant to a new contract, will be
subject to sections 205 and 206, unless
otherwise exempt.24

99. In the NOPR we also stated that
a QF which sells electric energy
pursuant to a state regulatory authority
avoided-cost ratemaking regime would
remain exempt from sections 205 and
206 of the FPA. In response to
comments, we clarify the regulatory
language to make clear that a QF will
retain exemption from sections 205 and
206 of the FPA when its sales are
pursuant to a state regulatory authority’s
implementation of PURPA (as opposed
to the proposed regulations “pursuant to
a state regulatory authority avoided cost
regime”). We believe that this is
appropriate because “avoided cost
regime” is not defined and could be
interpreted to include state programs
that are not grounded in PURPA.
Moreover, many sales made pursuant to
bilateral contracts between QFs and
electric utilities (including contracts at
market-based rates) are made pursuant
to a state regulatory authority’s
implementation of PURPA. The change
in language, providing exemptions for
QF sales made pursuant to a state
regulatory authority’s implementation of
PURPA, will ensure that such sales from
QFs, even where they happen to be
pursuant to a bilateral contract and at
market-based rates, will continue to be
exempt from sections 205 and 206 of the
FPA.

100. EEI states that the elimination of
the ownership requirements should not
permit a qualifying facility to sell
electric energy other than electric
energy produced by itself or another
qualifying facility and still retain QF
status. EEI comments that paragraph 25
of the NOPR should be deleted and the
Commission should maintain the “net
output rule.” According to EEI, the net
output rule requires a utility to purchase
only a QF’s net output production, i.e.,

24 As we discuss below, such sales may be
otherwise exempt because they are from facilities
20 MW or smaller or because they are made
pursuant to a state regulatory authority’s
implementation of PURPA.
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the QF’s total capacity minus the power
the QF requires to operate its generating
facility (often called station use or
auxiliary load). EEI argues that if a QF’s
sales to a utility are not limited to its net
output, then the QF in essence would be
getting credit for more capacity than it
is displacing on the utility’s system. EEI
states that QFs, whether or not they are
majority-owned by utilities, should not
be able to take advantage of PURPA to
buy power from a utility at one price
and sell it back to the utility at a higher
price. EEI's comments are supported by
NYSEG, Rochester, Progress Energy,
SoCal Edison, PSNM, TNP, PG&E and
Entergy Services, Inc.

101. We disagree with EEI that the
elimination of the ownership
requirement should be interpreted to
preclude a QF from selling electric
energy other than electric energy
produced by itself or another QF
without losing QF status. The loss of QF
status in the past by a facility that sold
non-QF power, such as power in excess
of the net capacity of a facility, rested
on the statutory and regulatory
ownership requirements for QF status.
Removal of the ownership prohibition
removes the bar to a QF selling non-QF
electric energy while retaining QF
status. However, as we explained in the
NOPR, any non-QF electric energy sold
by a QF must be sold pursuant to the
FPA. Before making sales of non-QF
power, the QF must obtain authority
pursuant to section 205 of the FPA to
make such sales, if a QF has not already
obtained such section 205 authority. To
the extent that EEI and others are
concerned that a QF will attempt to
substitute lower-cost non-QF electric
energy for the electric energy that
utilities are purchasing pursuant to the
purchase obligation of section 210 of
PURPA, the Commission does not
believe that such purchases are required
by PURPA. What electric utilities are
required to purchase is the “electric
energy from such facilities”” 25 which the
Commission interprets to mean electric
energy produced by the QF and not non-
QF electric energy which the QF has
purchased or has produced itself
through a process that does not satisfy
the technical requirements for QF
status. Thus, for example, if a
cogeneration QF decides to produce
electric energy through non-sequential
supplemental firing or a small power
production QF decides to produce
electric energy by burning a non-small
power fuel, the electric energy would
not be subject to the PURPA purchase
obligation and the sales of such electric
energy should not be exempt from

2516 U.S.C. 824a-1(a)(2).

sections 205 and 206 of the FPA.
Similarly, purchase and re-sale of non-
QF power produced by others would
not be exempt from sections 205 and
206 of the FPA. Whether such purchases
are otherwise required by an agreement
between a utility and a QF is a separate
matter of contract law, however.

102. In addition, we reject proposals
to eliminate the QF exemption from the
FPA section 203(a)(i) filing
requirements. We are not persuaded
such a change to our existing practice is
called for. With respect to the NOPR
proposal to eliminate the QF exemption
from PUHCA, we have rethought this
proposal in light of the Public Utility
Holding Company Act of 2005. We
interpret PURPA to permit us to exempt
QF's from the Public Utility Holding
Company Act of 2005 in § 292.602 of
our regulations. Section 292.602 will
thus provide that a QF shall not be
considered an “electric utility
company” as defined by the Public
Utility Holding Company Act of 2005.
However, consistent with our recent
actions on FPA section 203, QFs will be
considered an “‘electric utility
company”’ for purposes of 203(a)(2) of
the FPA.

103. Lastly, we see no reason to
exempt QFs from the newly added FPA
sections 220, 221 and 222, added by
EPAct 2005 sections 1281 (Electric
Market Transparency), 1282 (False
Statements) and 1283 (Market
Manipulation).

F. General Requirements for
Qualification and Ownership Criteria

1. Background

104. Section 1253(b) of EPAct 2005
amended sections 3(17)(C) and 3(18)(B)
of the FPA by eliminating the
ownership limitations for QF's
previously contained in those sections.
Section 292.206 of the Commission’s
regulations was designed to implement
the prior statutory requirement that a
qualifying cogeneration or small power
production facility must be owned by a
person not primarily engaged in the
generation or sale of electric power
(other than electric power solely from
cogeneration facilities or small power
production facilities). In the NOPR, the
Commission proposed to implement
section 1253(b) of EPAct 2005 by
eliminating § 292.206 from its
regulations, and thus eliminating the
ownership limitations for all QFs—both
existing and new.

105. Section 292.203 lists the general
requirements for qualification status.
Section 292.203(a)(3) requires that a
small power production facility must
“[m]eet[] the ownership criteria

specified in § 292.206.”” Section
292.203(b)(2) requires that a
cogeneration facility must “[m]eet[] the
ownership criteria specified in
§292.206.” In light of the elimination of
the ownership limitations for all QFs
and the Commission’s proposal to delete
§292.206, in the NOPR the Commission
also proposed to delete from § 292.203
these references to the ownership
limitation from the requirements for
qualifying small power production
facilities and qualifying cogeneration
facilities. Therefore, the Commission
proposed to delete §§ 292.206,
292.203(a)(3) and 292.203(b)(2) from its
regulations.

2. Comments

106. No commenter has opposed the
ownership limitation from QFs and
deletion of section 292.206 and revision
of definitions of cogeneration and small
power production facility in section
292.203 of the Commission’s
regulations.

3. Commission Determination

107. There is no opposition to the
Commission’s proposal in the NOPR.
We will, therefore, implement section
1253(b) of EPAct 2005 by eliminating
§292.206 from our regulations, and thus
eliminate the ownership limitations for
all QFs—both existing and new. We will
simultaneously delete §§ 292.203(a)(3)
and 292.203(b)(2) from our regulations
describing the general requirements for
qualifying status.

G. Form 556
1. Background

108. In the NOPR, the Commission
proposed changes in Form 556 for new
qualifying cogeneration facilities. Form
556 is used by Applicants seeking
qualifying facility status, whether by
Commission application or by self-
certification. The Commission’s removal
of § 292.206 prompted the amendment
of Form 556 to reflect the new criteria
for QF status. Specifically, the
Commission proposed to eliminate
references in Form 556 to the
requirement that a QF may not be
owned more than 50 percent by certain
entities and also proposed to eliminate
the requirements designed to help the
Commission enforce that 50 percent
ownership limitation. Nevertheless, the
Commission also proposed to retain a
requirement that a QF provide in Form
556 ownership information, including
the percentage of ownership held by any
electric utility or electric utility holding
company, or by any person owned by
either. While ownership limitations
were no longer part of the criteria for QF
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status, the Commission nevertheless
believed that an applicant for QF status
should inform the Commission of the
identity of its owners, and their
percentage interests. The Commission
believed that this information would
help the Commission determine in the
future, as it gained experience
subsequent to the enactment of EPAct
2005, whether the exemptions from the
FPA and state laws should continue to
be available to all QFs, especially those
affiliated with traditional utilities,
transmission providers and other power
producers. It would also allow the
Commission to better monitor for undue
discrimination or preference both in the
provision of transmission service and
sales for resale in interstate commerce.

2. Comments

109. Several commenters supported
the Commission’s proposal to retain the
facility ownership disclosure
requirement in the Commission’s Form
No. 556. These commenters believe that
such information will allow the
Commission to better monitor potential
discrimination in the provision of
service to customers and would assist
the Commission in reviewing the extent
to which various QFs should continue
to be exempt from state laws and
various provisions of the FPA. However,
Independent Sellers disagreed with the
NOPR but maintained that the
ownership disclosure should be limited
to those owners that hold 10 percent or
more of the equity interests in the QF.

3. Commission Determination

110. Upon consideration of
comments, we conclude that we should
still include an ownership disclosure
requirement in the Commission’s Form
No. 556, as proposed in the NOPR.
Contrary to Independent Sellers request
to limit the ownership enquiry to 10%,
the Commission would like to know all
utility owners. This information will
assist us in monitoring potential
discrimination in the provision of
service to customers and will assist the
Commission in reviewing the extent to
which various QFs should continue to
be exempt from various provisions of
the FPA and state laws.

H. Other Issues With Respect to Section
210(n)

1. Background

111. A number of commenters have
asked the Commission to define what a
“new cogeneration facility” is for
purposes of EPAct 2005. Specifically,
they want the Commission to clarify
that an existing QF does not become
subject to the requirements of newly

added section 210(n) of PURPA when it
files for recertification.

2. Comments

112. ELCON and many other
commenters maintain that change in
ownership or other modifications
should not convert an “existing facility”
to “new facility” on recertification.
They request that the regulations clarify
that the new standards apply only to
“new facilities,” those being built and
first certified after the EPAct 2005
effective date. They argue that the
requirements of section 210(n) of
PURPA should not apply to facilities
that are requesting recertification.

113. SoCal Edison opposes ELCON’s
suggestion arguing that the
Commission’s revised regulation for
“new”” qualifying cogeneration facility
should apply to a cogeneration facility
that seeks recertification as a QF. It
argues that an existing qualifying
cogeneration facility substantially
modified or altered in a way not covered
by 18 CFR 292.207(a)(2)(i) and
completing an extensive re-powering of
the facility or converting from one
technology to another should be
subjected to the revised regulation for
“new” qualifying cogeneration facilities.

114. Cinergy Solutions and EPSA seek
clarification from the Commission that a
QF facility designated as an old facility
under the Commission’s rules should
not subsequently become a new facility
because of non-compliance for a certain
period or withdrawal of an application.
EPSA requests that the Commission
confirm that, notwithstanding future
changes in the allocation of QF benefits,
as a result of elimination of QF
ownership criteria or otherwise, such
future changes will have no retroactive
effect on the QF status for periods prior
to the effective date of the new rules.

3. Commission Determination

115. Initially, we note that the
regulatory text adopted in § 292.207(d)
defines what cogeneration facilities will
be considered new cogeneration
facilities. In addition, we clarify that
there is a rebuttable presumption that an
existing QF does not become a ‘“new
cogeneration facility” for purposes of
the requirements of newly added
section 210(n) of PURPA merely
because it files for recertification.
However, we caution that changes to an
existing cogeneration facility could be
so great (such as an increase in capacity
from 50 MW to 350 MW) that what an
applicant is claiming to be an existing
facility should, in fact, be considered a
“new”” cogeneration facility at the same
site.

IV. Information Collection Statement

116. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.26 Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this rule will
not be penalized for failing to respond
to these collections of information
unless the collections of information
display a valid OMB control number.

117. The Commission is amending its
regulations to implement section
1253(a) of the EPAct 2005; specifically,
its regulations governing qualifying
small power production and
cogeneration facilities. The
Commission’s regulations, in 18 CFR
Parts 131 and 292, specify the
certification procedures that must be
followed by small power production
and cogeneration facilities seeking QF
status; specify the criteria that must be
met; specify the information which
must be submitted to the Commission in
order to obtain QF status; specify the
benefits which are available to QFs; and
specify the transaction obligations of
electric utilities with respect to QFs.
The information provided to the
Commission under Parts 131 and 292 is
identified as Form 556. In addition, the
Commission is amending its regulations
providing exemptions to qualifying
facilities; among other things, certain
entities will be subject to the provisions
of section 205 of the FPA and part 35
of the Commission’s regulations. The
information provided to the
Commission under part 35 is identified
as FERC-516.

The Commission is submitting these
reporting requirements to OMB for its
review and approval under section
3507(d) of the Paperwork Reduction
Act.2” Comments were solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques. Comments were received
noting that the NOPR only mentioned
costs associated with filing a revised
Form 556, and does not address the new
applications and reports that will be
required due to the elimination of
certain exemptions from the FPA for

265 CFR 1320.13 (2005).
2744 U.S.C. 3507(d) (2000).
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QFs. Below we have revised the
estimates provided in the NOPR to

account for the elimination of
exemptions.

Burden Estimate: The Public
Reporting burden for the requirements
proposed here are as follows:

. Number of Number of Hours per Total annual
Data collection respondents responses response hours

FERC FOIM B56 ..ot snesne e nesnee e snessnennes | eesneessessesseenennes | teveessesseessenseesiens | coresseessesseesnesreens | sreeseeseeseesseennenne
FERC Certification ... 27 1 4 108
Self-CertifiCation .........cceoiriiiiierere e e 270 1 38 10,260
SUDBLOTAIS ... 297 | e | e *10,368
FERGC-5T6 ..ottt sttt ettt sneesneesneenneenine | nreesseessneesnessnees | seessseesisennreeninean | teseessneesieennreenine | tereesieesseeseesnnees
205 filings 100 1 183 18,300
Electric quarterly reports .........ooeiioiiiiiiiie e 1100 1 230 23,000
2100 3 6 1,800

Change of StatuS ........ccciiiiiii 100 1 3 300
SUDTOTAIS .. s 100 | oo | e 43,400

* Off-setting changes to FERC-556; no change to current burden.

1 nitial.
2 ater.

Total Annual Hours for Collection:
(Reporting + recordkeeping (if
appropriate) = 43,400 hours (excludes
the 10,368 hours for FERC-556).

Information Collection Costs: Costs
for FERC-516 = $15,190,000 (43,400
hours @ $350 an hour). Costs for FERC—
556 = $3,591,000 (10,260 hours at $350
an hour) + $37,800 (108 hours @ $350
an hour = $3,628,800. (The hourly rate
includes attorney fees, engineering
consultation fees and administrative
support.)

Title: FERC Form 556 “Cogeneration
and Small Power Production”.

Action: Proposed Collections.

OMB Control No.: 1902-0075.

Respondents: Business or other for
profit.

Frequency of Responses: On occasion.

Necessity of the Information: This
Final Rule adopts the Congressional
mandate found in section 1253(a) of
EPAct 2005 to implement the
establishment of criteria for new
qualifying cogeneration facilities; and
the elimination of ownership
limitations. By amending its regulations,
the Commission is satisfying the
statutory mandate and also satisfying its
continuing obligation to review its
policies encouraging cogeneration and
small power production, energy
conservation, efficient use of facilities
and resources by electric utilities and
equitable rates for energy customers.
The information collected under 18 CFR
Parts 131 and 292 is used by the
Commission to determine whether an
application for certification
(Commission certification or self-
certification) meets the criteria for a
qualifying small power production
facility or a qualifying cogeneration
facility under its regulations and eligible
to receive the benefits available to it
under PURPA. The information

collected under 18 CFR part 35 is used
by the Commission to carry out its
statutory responsibility to assure that
electric rates are just and reasonable.
Sufficient detail must be obtained for
the Commission to make informed
decisions concerning appropriate cost
and rate levels and to aid customers and
other parties who may wish to challenge
costs and rates. A public utility must
obtain Commission authorization for all
rates and charges for wholesale sales
and transmission of electric energy in
interstate commerce. The Commission is
authorized to investigate the rates
charged by public utilities for such sales
and transmission. If, after investigation,
the Commission determines that the
rates are unjust and unreasonable or
unduly discriminatory or preferential,
the Commission is authorized to
determine and prescribe the just and
reasonable rates.

Internal review: The Commission has
reviewed the requirements pertaining to
qualifying small power production and
cogeneration facilities and determined
the proposed requirements are
necessary to meet the statutory
provisions of EPAct 2005, PURPA and
the FPA.

These requirements conform to the
Commission’s plan for efficient
information collection, communication
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information requirements.

Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Michael Miller, Office of the

Executive Director, Phone: (202) 502—
8415, fax: (202) 273—-0873, e-mail:
michael.miller@ferc.gov.

V. Environmental Analysis

118. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.28 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. As explained above, this
Final Rule interprets amendments made
to PURPA by EPAct 2005, and clarifies
the applicability of these amendments
to QFs; it does not substantially change
the effect of the legislation. Accordingly,
no environmental consideration is
necessary.29

VI. Regulatory Flexibility Act Analysis

119. The Regulatory Flexibility Act of
1980 (RFA) 30 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. In the NOPR, we stated that
many, if not most, QFs to which this
rule would apply do not fall within the
definition of small entities, citing the
RFA’s definition that a small entity is “‘a
business that is independently owned
and not dominant in its field of
operation.” 31 The Non-Utility QF
Group, however, argues that the
Commission’s proposals will impact
small entities. It argues that it is likely

28 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987) FERC Stats. & Regs.
Preambles 1986—1990 {30,783 (1987).

2918 CFR 380.4(a)(2)(ii) (2005).

305 U.S.C. 601-12 (2000).

3115 U.S.C. 632 (2000).
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that a majority of QFs are owned in
whole, or at least up to 50 percent, by
small entities. It argues that under Small
Business Administration (SBA)
standards, an electric production firm is
considered ‘“‘small” if its output does
not exceed 4 million MWh per year. It
also argues that the forms and
applications that will be required due to
the modification of exemptions,
including section 203 applications,
section 205 tariffs, electronic quarterly
reports and triennial market power
reports, will cause a significant impact
on a substantial number of small
entities.

120. First, we note that certain rules
are exempt from the RFA’s
requirements; exempt rules include
interpretive rules, general statements of
policy, or rules of agency organization
procedure and practice. Interpretive
rules “generally interpret the intent
expressed by Congress, where an agency
does not insert its own judgments or
interpretations in interpreting a rule and
simply regurgitates statutory language.”
This Final Rule to a large extent is an
interpretive rule; Congress directed the
Commission in section 1253 of EPAct to
revise our regulations governing new
cogeneration facilities, and we have
responded by following our statutory
mandate.

121. Moreover, many QFs, although
certainly not all, would not be
considered “small,” even under the
SBA’s standards. Also, while there will
be QFs that are small and that will be
affected by the Final Rule, we also have
included numerous provisions in the
Final Rule designed to reduce the Final
Rule’s impact on such small entities.
First, in response to commenters, the
Final Rule provides that facilities 20
MW or smaller shall remain exempt
from sections 205 and 206 of the Federal
Power Act (this is an increase from five
MW or smaller as proposed in the
NOPR). The Final Rule further provides
that sales that occur pursuant to existing
contracts will continue to be exempt
from section 205 of the FPA. In
addition, the Final Rule also provides a
rebuttable presumption that new
cogeneration facilities that are 5 MW or
smaller satisfy both the requirement that
the thermal output of a new
cogeneration facility is used in a
productive and beneficial manner and
the requirement that the electrical,
thermal, chemical, and mechanical
output of a new cogeneration facility is
used fundamentally for industrial,
commercial, residential or institutional
purposes. The Final Rule also provides
that a qualifying facility shall retain its
exemption from sections 205 and 206 of
the Federal Power Act when its power

sales are made pursuant to a state
regulatory authority’s implementation of
PURPA. This will mean that many QF
power sales will continue to be exempt
from sections 205 and 206 of the Federal
Power Act.

122. The Final Rule also interprets
PURPA to permit the Commission to
exempt QFs from the newly enacted
Public Utility Holding Company Act of
2005, and, accordingly, exempts QFs
from that statute. In addition, to the
extent the proposed regulations remove
now-unnecessary regulations such as
ownership limitations for qualifying
cogeneration and small power
production facilities, the proposed
regulations will be beneficial to QFs.

VII. Document Availability

123. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426

124. From the Commission’s Home
Page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

125. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours. For
assistance, please contact FERC Online
Support at 1-866—208-3676 (toll free) or
(202) 502-8222 (e-mail at
FERCOnlinesupport@ferc.gov), or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659 (E-Mail the
Public Reference Room at
public.referenceroom@ferc.gov).

VIII. Effective Date

126. These regulations are effective
March 17, 2006.

The Commission has determined,
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “major rule”
as defined in Section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 131 and
292

Electric power, Electric power plants,
Electric utilities, Natural gas, Reporting
and recordkeeping requirements.

By the Commission.
Magalie R. Salas,
Secretary.

m In consideration of the foregoing, the
Commission amends parts 131 and 292,
chapter I, title 18, Code of Federal
Regulations, as follows:

PART 131—FORMS

m 1. The authority citation for part 131
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2.In § 131.80, part Ala. through 1c. is
revised part C.15, and a new
undesignated center heading For New
Congeneration Facilities immediately
before part C.15 are added to read as
follows:

§131.80 FERC Form No. 556, Certification
of qualifying facility status for an existing
or a proposed small power production or
cogeneration facility.

* * * * *

Part A—General Information To Be
Submitted by All Applicants

1a. Full name:

Docket Number assigned to the
immediately preceding submittal filed
with the Commission in connection
with the instant facility, if any: QF —

Purpose of instant filing (self-
certification or self-recertification
[Section 292.207(a)(1)], or application
for Commission certification or
recertification [Sections 292.207(b) and
(d)(2)D):

1b. Full address of applicant:

1c. Indicate the owner(s) of the
facility (including the percentage of
ownership held by any electric utility or
electric utility holding company, or by
any persons owned by either) and the
operator of the facility. Additionally,
state whether or not any of the non-
electric utility owners or their upstream
owners are engaged in the generation or
sale of electric power, or have any
ownership or operating interest in any
electric facilities other than qualifying
facilities. In order to facilitate review of
the application, the applicant may also
provide an ownership chart identifying
the upstream ownership of the facility.
Such chart should indicate ownership

percentages where appropriate.
* * * * *
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Part C—Description of the Cogeneration
Facility

* * * * *

For New Cogeneration Facilities

15. For any cogeneration facility that
was either not certified as a qualifying
cogeneration facility on or before
August 8, 2005, or that had not filed a
notice of self-certification, self-
recertification or an application for
Commission certification under
§ 292.207 of this chapter prior to
February 2, 2006, also show:

(i) The thermal energy output of the
cogeneration facility is used in a
productive and beneficial manner; and

(ii) The electrical, thermal, chemical
and mechanical output of the
cogeneration facility is used
fundamentally for industrial,
commercial, residential or institutional
purposes and is not intended
fundamentally for sale to an electric
utility, taking into account
technological, efficiency, economic, and
variable thermal energy requirements, as
well as state laws applicable to sales of
electric energy from a qualifying facility
to its host facility.

PART 292—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILTY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND
COGENERATION

m 3. The authority citation for part 292
continues to read as follows:

Authority: 16 U.S.C. 791a—825r1; 2601—
2645, 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 4.In § 292.203, paragraphs (a) and (b)
are revised to read as follows:

§292.203 General requirements for
qualification.

(a) Small power production facilities.
Except as provided in paragraph (c) of
this section, a small power production
facility is a qualifying facility if it:

(1) Meets the maximum size criteria
specified in § 292.204(a);

(2) Meets the fuel use criteria
specified in § 292.204(b); and

(3) Has filed with the Commission a
notice of self-certification, pursuant to
§292.207(a); or has filed with the
Commission an application for
Commission certification, pursuant to
§292.207(b)(1), that has been granted.

(b) Cogeneration facilities. A
cogeneration facility, including any
diesel and dual-fuel cogeneration
facility, is a qualifying facility if it:

(1) Meets any applicable operating
and efficiency standards specified in
§292.205(a) and (b); and

(2) Has filed with the Commission a
notice of self-certification, pursuant to
§292.207(a); or has filed with the
Commission an application for
Commission certification, pursuant to
§292.207(b)(1), that has been granted.

* * * * *

m 5.In § 292.205, paragraph (d) is added
to read as follows:

§292.205 Criteria for qualifying
cogeneration facilities.
* * * * *

(d) Criteria for new cogeneration
facilities. Notwithstanding paragraphs
(a) and (b) of this section, any
cogeneration facility that was either not
certified as a qualifying cogeneration
facility on or before August 8, 2005, or
that had not filed a notice of self-
certification, self-recertification or an
application for Commission certification
or Commission recertification as a
qualifying cogeneration facility under
§292.207 of this chapter prior to
February 2, 2006, and which is seeking
to sell electric energy pursuant to
section 210 of the Public Utility
Regulatory Policies Act of 1978, 16
U.S.C. 824a—1, must also show:

(1) The thermal energy output of the
cogeneration facility is used in a
productive and beneficial manner; and

(2) The electrical, thermal, chemical
and mechanical output of the
cogeneration facility is used
fundamentally for industrial,
commercial, residential or institutional
purposes and is not intended
fundamentally for sale to an electric
utility, taking into account
technological, efficiency, economic, and
variable thermal energy requirements, as
well as state laws applicable to sales of
electric energy from a qualifying facility
to its host facility.

(3) Fundamental use test. For the
purposes of satisfying paragraph (d)(2)
of this section, the electrical, thermal,
chemical and mechanical output of the
cogeneration facility will be considered
used fundamentally for industrial,
commercial, or institutional purposes
and not intended fundamentally for sale
to an electric utility if at least 50 percent
of the aggregate of such output, on an
annual basis, is used for industrial,
commercial, residential or institutional
purposes. In addition, applicants for
facilities that do not meet this safe
harbor standard may present evidence
to the Commission that the facilities
should nevertheless be certified given
state laws applicable to sales of electric
energy or unique technological,
efficiency, economic, and variable
thermal energy requirements.

(4) For purposes of paragraphs (d)(1)
and (d)(2) of this section, a new

cogeneration facility of 5 MW or smaller
will be presumed to satisfy the
requirements of those paragraphs.

(5) For purposes of paragraph (d)(1) of
this section, where a thermal host
existed prior to the development of a
new cogeneration facility whose thermal
output will supplant the thermal source
previously in use by the thermal host,
the thermal output of such new
cogeneration facility will be presumed
to satisfy the requirements of paragraph
(d)(1).

m 6. Section 292.206 is removed.

m 7.In § 292.207, paragraphs (a)(1)(iv),
and (d)(1)(iii) are revised to read as
follows:

§292.207 Procedures for obtaining
qualifying status.
* * * * *

(a) * % %

(1) * Kk %

(iv) Notices of self-certification or self-
recertification, other than for new
cogeneration facilities, will not be
published in the Federal Register.
Notices of self-certification or self-
recertification of new cogeneration
facilities will be published in the
Federal Register; such self-certifications
and self-recertifications should include
a form of notice suitable for publication
in the Federal Register.

* * * * *

(d) EE

(1) * % %

(iii) The Commission may, on its own
motion or on the motion of any person,
revoke the qualifying status of a self-
certified or self-recertified qualifying
facility if it finds that the self-certified
or self-recertified qualifying facility
does not meet the applicable
requirements for qualifying facilities.

* * * * *

m 8.In § 292.601, paragraph (c) is
revised to read as follows:

§292.601 Exemption of qualifying facilities
from the Federal Power Act.
* * * * *

(c) General rule. Any qualifying
facility described in paragraph (a) of this
section shall be exempt from all sections
of the Federal Power Act, except:

(1) Sections 205 and 206; however,
sales of energy or capacity made by
qualifying facilities 20 MW or smaller,
or made pursuant to a contract executed
on or before March 17, 2006 or made
pursuant to a state regulatory authority’s
implementation of section 210 the
Public Utility Regulatory Policies Act of
1978, 16 U.S.C. 824a-1, shall be exempt
from scrutiny under sections 205 and
206;

(2) Section 1-18, and 21-30;
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(3) Sections 202(c), 210, 211, 212, 213,
214, 220, 221 and 222;

(4) Sections 305(c); and

(5) Any necessary enforcement
provision of part III of the Federal
Power Act (including but not limited to
sections 306, 307, 308, 309, 314, 315,
316 and 316A) with regard to the
sections listed in paragraphs (c)(1), (2),
(3) and (4) of this section.
m 9.In § 292.602, paragraphs (b) and (c)
are revised to read as follows:

§292.602 Exemption of qualifying facilities
from certain State law and regulation.
* * * * *

(b) Exemption from the Public Utility
Holding Company Act of 2005. A
qualifying facility described in
paragraph (a) of this section or a utility
geothermal small power production
facility shall not be considered to be an
“electric utility company” as defined in
section 1262(5) of the Public Utility
Holding Company Act of 2005, 42
U.S.C. 16451(5).

(c) Exemption from certain State laws
and regulations.

(1) Any qualifying facility shall be
exempted (except as provided in
paragraph (b)(2)) of this section from
State laws or regulations respecting:

(i) The rates of electric utilities; and

(ii) The financial and organizational
regulation of electric utilities.

(2) A qualifying facility may not be
exempted from State laws and
regulations implementing subpart C.

(3) Upon request of a state regulatory
authority or nonregulated electric
utility, the Commission may consider a
limitation on the exemptions specified
in paragraph (b)(1) of this section.

(4) Upon request of any person, the
Commission may determine whether a
qualifying facility is exempt from a
particular State law or regulation.

Note: The following Appendix will not be
published in the Code of Federal Regulations.

Appendix: List of Petitioners
Requesting Clarification or Submitting
Comments

American Chemistry Council

American Electric Power Service Corporation
jointly with AEP Texas North Company,
AEP Texas Central Company, Appalachian
Power Company, Columbus Southern
Power Company, Indiana Michigan Power
Company, Kentucky Power Company,
Kingsport Power Company, Ohio Power
Company, Public Service Company of
Oklahoma, Southwestern Electric Power
Company, and Wheeling Power Company
(collectively, AEP)

American Forest & Paper Association
(American Forest & Paper)

American Public Power Association (APPA)

American Wind Energy Association (AWEA)

ARIPPA

California Electricity Oversight Board (CEOB)

Calpine Corporation (Calpine)

CE Generation, LLC (CE Generation)

Cinergy Solutions, Inc. (Cinergy)

Cogeneration Association California jointly
with Energy Producers and Users
Coalition, Cogeneration Coalition of
Washington, and Nevada Independent
Energy Coalition (collectively, QF Parties)

Cogentrix Energy, inc. (Cogentrix) jointly
with Goldman Sachs Group, Inc. (Goldman
Sachs) (collectively, Independent Sellers)

Constellation Energy Group, Inc.
(Constellation)

Council of Industrial Boiler Owners (CIBO)

Delta Power Company, LLC (Delta Power)
jointly with Juniper Generation, LLC
(Juniper), and California Cogeneration
Council (California Cogen)

Department of Housing and Urban
Development

Dow Chemical Company (Dow)

Edison Electric Institute (EEI)

Edison Mission Energy jointly with Edison
Mission Marketing & Trading, Inc.,
Midwest Generation EME, LLC
(collectively, Edison Mission Energy)
(intervention only)

Electric Power Supply Association (EPSA)

Electricity Consumers Resource Council
(ELCON) jointly with American Iron and
Steel Institute (AISI) (collectively,
Industrial Consumers)

Enel North America, Inc. (Enel)

Entergy Services, Inc. jointly with Entergy
Arkansas, Inc.; Entergy Gulf States, Inc.;
Entergy Louisiana, Inc.; Entergy
Mississippi, Inc.; and Entergy New
Orleans, Inc. (collectively, Entergy)

Environmental Protection Agency

The Fertilizer Institute (Fertilizer Institute)

Florida Industrial Cogeneration Association
(Florida Industrial Cogeneration)

GE Energy Financial Services (GE)

Granite State Hydropower Association, Inc.
(Granite State Hydropower)

Illinois Landfill Gas Coalition (Illinois
Landfill Gas)

Indeck Energy Services, Inc. (Indeck)

Kentucky Public Service Commission
(Kentucky Commission)

Marina Energy, LLC (Marina Energy)

National Association of Regulatory Utility
Commissioners (NARUC)

National Rural Electric Cooperative
Association (NRECA)

New York State Electric & Gas Corporation
(NYSEG) jointly with Rochester Gas and
Electric Corporation (Rochester G&E)

Non-Utility QF Group

North Carolina Eastern Municipal Power
Agency (NCEMPA)

Occidental Chemical Corporation
(Occidental)

Oklahoma Corporation Commission
(Oklahoma Commission)

Oklahoma Gas and Electric Company (OG&E)

Pacific Gas and Electric Company (PG&E)

Primary Energy Ventures LLC (Primary
Energy)

Process Gas Consumers Group Electricity
Committee (Electricity Committee)

Progress Energy, Inc. (Progress Energy)

Public Service Company of New Mexico
(PSNM) jointly with Texas-New Mexico
Power Company (TNP)

Public Service Electric and Gas Company
jointly with PSEG Power LLC, PSEG
Energy Resources & Trade LLC, and PSEG
Global L.L.C. (collectively, PSEG)

Public Utility Commission of Ohio (Ohio
Commission)

Ridgewood Renewable Power, LLC
(Ridgewood)

Solar Turbines Incorporated (Solar Turbines)

Southern California Edison Company (SoCal
Edison)

Transmission Access Policy Study Group
(TAPS)

U.S. Combined Heat and Power Association
(USCHPA)

U.S. Environmental Protection Agency (EPA)

Xcel Energy Services Inc. (Xcel)

York County Solid Waste and Refuse
Authority (York County)

[FR Doc. 06-1194 Filed 2—14—-06; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR 870

[Docket No. 2005N—0506]

Medical Devices; Cardiovascular
Devices; Classification of Implantable
Intra-Aneurysm Pressure Measurement
System

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
implantable intra-aneurysm pressure
measurement system into class I
(special controls). The special control
that will apply to the device is the
guidance document entitled “Class II
Special Controls Guidance Document:
Implantable Intra-Aneurysm Pressure
Measurement System.”” The agency is
classifying the device into class II
(special controls) in order to provide a
reasonable assurance of safety and
effectiveness of the device. Elsewhere in
this issue of the Federal Register, FDA
is announcing the availability of a
guidance document that will serve as
the special control for the device.

DATES: This rule is effective March 17,
2006.

FOR FURTHER INFORMATION CONTACT:
Nelson Anderson, Center for Devices
and Radiological Health (HFZ—450),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-443-8282, ext. 171.

SUPPLEMENTARY INFORMATION:
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I. What Is the Background of This
Rulemaking?

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c¢(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed
devices by means of the premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and part 807
(21 CFR part 807) of FDA regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class IIl under
section 513(f)(1) of the act, request FDA
to classify the device under the criteria
set forth in section 513(a)(1) of the act.
FDA shall, within 60 days of receiving
such a request, classify the device by
written order. This classification shall
be the initial classification of the device.
Within 30 days after the issuance of an
order classifying the device, FDA must
publish a notice in the Federal Register
announcing such classification (section
513(f)(2) of the act).

In accordance with section 513(f)(1) of
the act, FDA issued an order on August
4, 2005, classifying the CardioMEMS
EndoSensor System into class III,
because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or a
device which was subsequently
reclassified into class I or class II. On
August 9, 2005, CardioMEMS, Inc.,
submitted a petition requesting
classification of the CardioMEMS
EndoSensor System under section
513(f)(2) of the act. The manufacturer
recommended that the device be
classified into class II.

In accordance with 513(f)(2) of the
act, FDA reviewed the petition in order
to classify the device under the criteria

for classification set forth in 513 (a)(1)
of the act. Devices are to be classified
into class II if general controls, by
themselves, are insufficient to provide
reasonable assurance of safety and
effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the petition,
FDA determined that the CardioMEMS
EndoSensor System can be classified
into class II with the establishment of
special controls. FDA believes these
special controls will provide reasonable
assurance of the safety and effectiveness
of the device type.

The device type is assigned the
generic name Implantable Intra-
Aneurysm Pressure Measurement
System, and it is identified as a device
intended to measure the intra-sac
pressure in a vascular aneurysm. The
device consists of a pressure transducer
that is implanted into the aneurysm and
a monitor that reads the pressure from
the transducer.

FDA has identified the following risks
to health associated specifically with
this type of device: (1) Adverse tissue
reaction, (2) the migration of implanted
sensor, (3) inaccurate sensor
information, (3) failure of implanted
sensor, (4) failure of delivery system, (5)
failure of electronic monitor, (6)
electromagnetic interference, (7)
electrical hazards, (8) magnetic
resonance imaging incompatibility, (9)
ultrasound incompatibility, (10)
external defibrillation incompatibility,
and (11) failure to detect and/or
diagnose an endoleak that requires
intervention.

FDA believes that the class II special
controls guidance document entitled,
“Implantable Intra-Aneurysm Pressure
Measurement System” will aid in
mitigating the potential risks to health
by providing recommendations on
biocompatibility testing, bench testing,
software validation, electromagnetic
compatibility testing, electrical safety
testing, sterility of the device, magnetic
resonance imaging compatibility,
labeling, ultrasound compatibility,
defibrillator compatibility, animal
testing, and clinical testing. The
guidance document also provides
information on how to meet premarket
(510(k)) submission requirements for the
device. FDA believes that the special
controls guidance document, in
addition to general controls, addresses
the risks to health identified previously
and provides reasonable assurance of
the safety and effectiveness of the
device. Therefore, on October 28, 2005,
FDA issued an order to the petitioner

classifying the device into class II. FDA
is codifying this classification by adding
§870.2855 to its classification
regulations.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for an implantable intra-
aneurysm pressure measurement system
will need to address the issues covered
in the special controls guidance.
However, the firm need only show that
its device meets the recommendations
of the guidance, or in some other way
provides equivalent assurances of safety
and effectiveness.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirement under 510(k) of the act if
FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, FDA has determined that
premarket notification is necessary to
provide reasonable assurance of the
safety and effectiveness of the device
and, therefore, the type of device is not
exempt from premarket notification
requirements. Persons who intend to
market this type of device must submit
to FDA a premarket notification, prior to
marketing the device, which contains
information about the implantable intra-
aneurysm pressure measurement system
they intend to market.

II. What Is the Environmental Impact of
This Rule?

The agency has determined under 21
CFR 25.34(b) that this action is of type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. What Is the Economic Impact of
This Rule?

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action as defined
by the Executive order and so it is not
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subject to review under the Executive
order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of this
device in class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360¢e), and may permit
small potential competitors to enter the
marketplace by lowering their costs, the
agency certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or the private sector, of $100,000,000 or
more (adjusted annually for inflation) in
any one year.”

The current threshold after
adjustment for inflation is $115 million,
using the most current (2003) Implicit
Price Deflator for the Gross Domestic
Product. FDA does not expect this final
rule to result in any 1-year expenditure
that would meet or exceed this amount.

IV. Does This Rule Have Federalism
Implications?

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. How Does This Rule Comply With
the Paperwork Reduction Act of 19957

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA) (44 U.S.C. 3501—
3520) is not required.

FDA also concludes that the special
controls guidance document does not
contain new information collection

provisions that are subject to review and
clearance by OMB under the PRA.

VI. What References are on Display?

The following reference has been
placed on display in the Division of
Dockets Management (HFA—-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from CardioMEMS, Inc., dated
August 9, 2005.

List of Subjects in 21 CFR Part 870

Medical devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 870 is
amended as follows:

PART 870—CARDIOVASCULAR
DEVICES

m 1. The authority citation for 21 CFR
part 870 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Section 870.2855 is added to
subpart C to read as follows:

§870.2855 Implantable Intra-aneurysm
Pressure Measurement System.

(a) Identification. Implantable intra-
aneurysm pressure measurement system
is a device used to measure the intra-sac
pressure in a vascular aneurysm. The
device consists of a pressure transducer
that is implanted into the aneurysm and
a monitor that reads the pressure from
the transducer.

(b) Classification. Class II (special
controls). The special control is FDA’s
guidance document entitled “Class II
Special Controls Guidance Document:
Implantable Intra-Aneurysm Pressure
Measurement System.” See § 870.1 (e)
for the availability of this guidance
document.

Dated: February 6, 2006.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 06—1417 Filed 2—14—06; 8:45 am]
BILLING CODE 4160-01-S

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in March 2006. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective March 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Attorney, Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005,
202—-326—4024. (TTY/TDD users should
call the Federal relay service by dialing
711 and ask for 202—-326-4024.)
SUPPLEMENTARY INFORMATION: The
PBGC'’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
Part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to Part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
Part 4022).

This amendment (1) adds to
Appendix B to Part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during March 20086, (2)
adds to Appendix B to Part 4022 the
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interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
March 2006, and (3) adds to Appendix
C to Part 4022 the interest assumptions
for private-sector pension practitioners
to refer to if they wish to use lump-sum
interest rates determined using the
PBGC’s historical methodology for
valuation dates during March 2006.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 5.70
percent for the first 20 years following
the valuation date and 4.75 percent
thereafter. These interest assumptions
represent an increase (from those in
effect for February 2006) of 0.10 percent
for the first 20 years following the
valuation date and are otherwise
unchanged. These interest assumptions
reflect the PBGC’s recently updated
mortality assumptions, which are
effective for terminations on or after
January 1, 2006. See the PBGC’s final
rule published December 2, 2005 (70 FR
72205), which is available at http://
www.pbgc.gov/docs/05-23554.pdf.
Because the updated mortality
assumptions reflect improvements in
mortality, these interest assumptions are
higher than they would have been using
the old mortality assumptions.

The interest assumptions that the
PBGC will use for its own lump-sum

payments (set forth in Appendix B to
part 4022) will be 2.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent no change from those in effect
for February 2006.

For private-sector payments, the
interest assumptions (set forth in
Appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during March 2006, the
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
149, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities

Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i i is ny n
149 3-1-06 4-1-06 2.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
149, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i i i3 n, n,
149 3-1-06 4-1-06 2.75 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry for March 2006, as set forth below,
is added to the table.

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * * *
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The values of j; are:
For valuation dates occurring in the month—
iy for t = for t= A for t=
March 2006 .......cccueviiiiieieiie e e .0570 1-20 .0475 >20 N/A N/A

Issued in Washington, DC, on this 8th day
of February 2006.

Vincent K. Snowbarger,

Deputy Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 06-1375 Filed 2—14-06; 8:45 am]
BILLING CODE 7709-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1802

RIN: 2700-AD21

Change in Definition of Head of the
Contracting Activity

AGENCY: National Aeronautics and
Space Administration.
ACTION: Final rule.

SUMMARY: This final rule amends the
NASA FAR Supplement (NFS) by
revising the definition for “Head of the
contracting activity (HCA).”

DATES: Effective Date: February 15,
2006.

FOR FURTHER INFORMATION CONTACT:
Sheryl Goddard, NASA, Office of
Procurement, Program Operations
Division; (703) 553—2519; e-mail:
Sheryl.Goddard@nasa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule revises the definition
of “Head of the contracting activity
(HCA)” in NFS 1802.101 to designate
the Associate Administrator for the

Space Operations Mission Directorate
(SOMD) as head of the contracting
activity for SOMD contracts. Previously,
the center director of the NASA
installation cognizant for award of an
SOMD contract was the designated
HCA. This administrative change is
consistent with the roles and
responsibilities of NASA officials.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this final rule. This final
rule does not constitute a significant
revision within the meaning of FAR
1.501 and Public Law 98-577, and
publication for public comment is not
required. However, NASA will consider
comments from small entities
concerning the affected NFS part 1802
in accordance with 5 U.S.C. 610.
Interested parties must submit such
comments separately and should cite 5
U.S.C. 601, et seq., in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes do not
impose recordkeeping or information
collection requirements which require
the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 1802
Government Procurement.

Tom Luedtke,
Assistant Administrator for Procurement.

m Accordingly, 48 CFR part 1802 is
amended as follows:

PART 1802—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for 48 CFR
part 1802 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

m 2. Amend section 1802.101 by
revising the definition of “Head of the
contracting activity (HCA)” to read as
follows:

1802.101 Definitions.

* * * * *

Head of the contracting activity (HCA)
means, for field installations, the
Director or other head, and for NASA
Headquarters, the Assistant
Administrator for Management Systems.
For Space Operations Mission
Directorate (SOMD) contracts, the HCA
is the Associate Administrator for
SOMD in lieu of the field Center
Director(s). For Exploration Systems
Mission Directorate (ESMD) contracts,
the HCA is the Associate Administrator
for ESMD in lieu of the field Center
Director(s). For NASA Shared Services
Center (NSSC) contracts, the HCA is the
Executive Director of the NSSC in lieu
of the field Center Director(s).

* * * * *

[FR Doc. 06—1430 Filed 2—14—-06; 8:45 am]
BILLING CODE 7510-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-23886; Directorate
Identifier 2005-NM-255—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 900EX Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Dassault Model Falcon 900EX
airplanes. This proposed AD would
require inspecting the number 2 engine
left- and right-hand forward mounts for
missing rivets and installing rivets if
necessary. This proposed AD results
from reports of two missing rivets in the
front section of the central engine mast
discovered on airplanes in service and
in production. We are proposing this
AD to detect and correct missing rivets
in the front section of the central engine
mast, which could result in reduced
structural integrity of the central engine
mast, possible separation of the engine
from the airplane during flight, and
consequent loss of control of the
airplane.

DATES: We must receive comments on
this proposed AD by March 17, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400

Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey
07606, for service information identified
in this proposed AD.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-23886; Directorate
Identifier 2005-NM-255—AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Dassault Model Falcon
900EX airplanes. The DGAC advises
that it has received reports of two
missing rivets in the front section of the
central engine mast discovered on
airplanes in service and in production.
This condition, if not corrected, could
result in reduced structural integrity of
the central engine mast, possible
separation of the engine from the
airplane during flight, and consequent
loss of control of the airplane.

Relevant Service Information

Dassault has issued Service Bulletin
F900EX-220, Revision 1, dated July 29,
2005. The service bulletin describes
procedures for inspecting the number 2
engine left- and right-hand forward
mounts for missing rivets and installing
new rivets if there are missing rivets.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2005—-066,
dated April 27, 2005, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for airplanes of this type design that are
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certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Clarification of Inspection Type

Neither the French airworthiness
directive nor the service bulletin defines
the type of inspection that should be
done for missing rivets. We have
determined that the procedures in the
service bulletin should be described as

ESTIMATED COSTS

a “‘general visual inspection.” Note 2
has been included in this AD to define
this type of inspection.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average
Action Work hours labor rate C.OS} per U_.S.-reg- Fleet cost
er hour airplane istere
P airplanes
Inspection for MiSSING MVELS .......ccccvrieierieere e 2 $65 $130 81 $10,530

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Dassault Aviation: Docket No. FAA-2006—
23886; Directorate Identifier 2005-NM—
255—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by March 17, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault Model
Falcon 900EX airplanes, certificated in any

category, having serial numbers 1 through
137 inclusive.

Unsafe Condition

(d) This AD results from reports of two
missing rivets in the front section of the
central engine mast discovered on airplanes
in service and in production. We are issuing
this AD to detect and correct missing rivets
in the front section of the central engine
mast, which could result in reduced
structural integrity of the central engine mast,
possible separation of the engine from the

airplane during flight, and consequent loss of
control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Dassault Service Bulletin
F900EX-220, Revision 1, dated July 29, 2005.
Although the service bulletin referenced in
this AD specifies to submit information to the
manufacturer, this AD does not include such
a requirement.

Inspection for and Installation of Missing
Rivets

(g) Prior to accumulating 7,500 total flight
hours, or within 6 months after the effective
date of this AD, whichever is later: Do a
general visual inspection of the number 2
engine left- and right-hand forward mounts
for missing rivets, in accordance with the
service bulletin. If any rivet is missing, before
further flight, install the new rivet, in
accordance with the service bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Inspections and Installations According to
Previous Issue of Service Bulletin

(h) Inspecting for and installing rivets is
also acceptable for compliance with the
requirements of paragraph (g) of this AD if
done before the effective date of this AD in
accordance with the Accomplishment
Instructions of Dassault Service Bulletin
F900EX~-220, dated April 14, 2004.
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Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(j) French airworthiness directive F—2005—
066, dated April 27, 2005, also addresses the
subject of this AD.

Issued in Renton, Washington, on February
6, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-2175 Filed 2—-14-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-23890; Directorate
Identifier 2005-NM-229-AD]

RIN 2120-AA64

Airworthiness Directives; Goodrich
Evacuation Systems Approved Under
Technical Standard Order (TSO) TSO-
C69b and Installed on Airbus Model
A330-200 and —300 Series Airplanes;
Model A340-200 and —300 Series
Airplanes; and Model A340-541 and
—642 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Goodrich Evacuation Systems approved
under TSO-C69b and installed on
certain Airbus Model A330-200 and
—300 series airplanes; Model A340-200
and —300 series airplanes; and Model
A340-541 and —642 airplanes. This
proposed AD would require inspecting
to determine the part number of the
pressure relief valves on the affected
Goodrich evacuation systems, and
corrective action if necessary. This
proposed AD results from a report
indicating that, during maintenance
testing, the pressure relief valves on the
affected Goodrich evacuation systems
did not seal when activated, which
caused the pressure in the escape slide/

raft to drop below the minimum
allowable raft mode pressure. We are
proposing this AD to prevent loss of
pressure in the escape slides/rafts after
an emergency evacuation, which could
result in inadequate buoyancy to
support the raft’s passenger capacity
during ditching, and increase the
chance for injury to raft passengers.

DATES: We must receive comments on
this proposed AD by March 17, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Goodrich, Aircraft Interior
Products, ATTN: Technical
Publications, 3414 South Fifth Street,
Phoenix, AZ 85040, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Tracy Ton, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5352; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-23890; Directorate
Identifier 2005-NM-229—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also

post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

We have received a report indicating
that an unsafe condition may exist on
certain Airbus Model A330-200 and
—300 series airplanes; Model A340-200
and —300 series airplanes; and Model
A340-541 and —642 airplanes; equipped
with certain Goodrich evacuation
systems. During maintenance testing,
the pressure relief valves of the affected
Goodrich evacuation systems did not
seal when activated, which caused the
pressure in the slide/raft to drop below
the minimum allowable operating
pressure. The affected Goodrich
evacuation systems have certain part
numbers (P/Ns) and are approved under
Technical Standard Order (TSO) TSO-
C69b. A review of service data indicates
that there have been similar problems
with pressure relief valves on multiple
transport category airplane models. Loss
of pressure in the escape slides/rafts
after an emergency evacuation could
result in inadequate buoyancy to
support the raft’s passenger capacity
during ditching, and increase the
chance for injury to raft passengers.

Relevant Service Information

We have reviewed Goodrich Service
Bulletin 25-355, dated July 25, 2005.
The service bulletin describes
procedures for inspecting to determine
the P/N of the pressure relief valves on
affected Goodrich evacuation systems,
and corrective actions if necessary. The
service bulletin also describes
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procedures for permanently marking the
service bulletin number on the girt
adjacent to the system identification
placard to indicate compliance with the
bulletin. The corrective action involves
replacing any affected pressure relief
valve on the affected evacuation system
with a new valve. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under ‘“Difference
Between This Proposed AD and the
Service Bulletin.”

Difference Between This Proposed AD
and the Service Bulletin

Although the service bulletin
recommends accomplishing the
inspection “at the next scheduled shop
visit of the unit,” we have determined
that this imprecise compliance time
might not address the identified unsafe
condition soon enough to ensure an
adequate level of safety for the affected
fleet. In developing an appropriate
compliance time for this AD, we
considered the manufacturer’s
recommendation, the degree of urgency
associated with the subject unsafe
condition, and the average utilization of
the affected fleet. In light of all of these
factors, we find that a compliance time
of 36 months for the inspection
represents an appropriate interval of
time for affected airplanes to continue to
operate without compromising safety.

Costs of Compliance

This proposed AD would affect about
27 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$1,755, or $65 per airplane

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13

by adding the following new
airworthiness directive (AD):

Airbus: Docket No. FAA-2006-23890;
Directorate Identifier 2005-NM-229-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by March 17, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Goodrich Evacuation
Systems Approved Under Technical
Standard Order (TSO) TSO-C69b and having
any part number identified in Goodrich
Service Bulletin 25-355, dated July 25, 2005,
as installed on Airbus Model A330-201,
-202, -203, -223, -243, =301, -321, —-322,
—323, -341, —342, and —343 airplanes; Model
A340-211,-212,-213,-311,-312, and —313
airplanes; and Model A340-541 and —642
airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from a report indicating
that, during maintenance testing, the
pressure relief valves of certain Goodrich
evacuation systems did not seal when
activated, which allowed the pressure in the
slide/raft to drop below the minimum
allowable raft mode pressure. We are issuing
this AD to prevent loss of pressure in the
escape slides/rafts after an emergency
evacuation, which could result in inadequate
buoyancy to support the raft’s passenger
capacity during ditching, and increase the
chance for injury to raft passengers.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) Within 36 months after the effective
date of this AD: Perform an inspection to
determine the part number (P/N) of the
pressure relief valve on the Goodrich
evacuation systems in accordance with the
Accomplishment Instructions of Goodrich
Service Bulletin 25-355, dated July 25, 2005.

(1) If any pressure relief valve having P/N
4A3791-3 is installed, before further flight,
replace the valve with a new or serviceable
valve having P/N 4A3641-1 and mark the girt
adjacent to the placard, in accordance with
the Accomplishment Instructions of the
service bulletin.

(2) If any pressure release valve having P/
N 4A3641-1 is installed, before further flight,
mark the girt adjacent to the placard in
accordance with the Accomplishment
Instructions of the service bulletin.

Part Installation

(g) As of the effective date of this AD, no
person may install a pressure relief valve
having P/N 4A3791-3, on any airplane
equipped with Goodrich evacuation systems
identified in Goodrich Service Bulletin 25—
355, dated July 25, 2005.
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Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) None.

Issued in Renton, Washington, on February
7, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6—-2173 Filed 2—14—-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-23889; Directorate
Identifier 2005-NM-252-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A318-111 Airplanes; A319-100 Series
Airplanes; A320-111 Airplanes; A320-
200 Series Airplanes; and A321-100
and -200 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus transport category
airplanes. This proposed AD would
require inspecting to determine the part
number of the twin motor actuators, and
related investigative and corrective
actions if necessary. This proposed AD
results from a report of a low pressure
valve of the twin motor actuator found
partially open, although the valve
detection system indicated that the
valve was closed. Investigation revealed
that the locating pin in the actuator was
too short to engage with the valve slot,
resulting in incorrect alignment of the
actuator and the drive assembly, causing
the valve to remain partially open. We
are proposing this AD to ensure that, in
the event of an engine fire, the valve
actuator functions properly to delay or
block the fuel flow to the engine and
prevent an uncontrollable fire.

DATES: We must receive comments on
this proposed AD by March 17, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-23889; Directorate
Identifier 2005-NM-252—AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register

published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on certain Airbus transport
category airplanes. The DGAC advises
that it received a report of a low
pressure valve of the twin motor
actuator found partially open, although
the valve detection system indicated
that the valve was closed. Investigation
revealed that the locating pin in the
actuator was too short to engage with
the valve slot, resulting in incorrect
alignment. The cause of the defective
locating pin was erroneous
manufacturing tolerances. In the event
of an engine fire, proper functioning of
the valve actuator will delay or block
the fuel flow to the engine and prevent
an uncontrollable fire.

Relevant Service Information

Airbus has issued Service Bulletin
A320-28-1122, including Appendix 01,
dated November 19, 2004. The service
bulletin describes procedures for
inspecting to determine the part number
of the twin motor actuators, and related
investigative and corrective actions if
necessary. If there is no affected
actuator, the service bulletin specifies
that no further action is required. If
there is any affected actuator, the
service bulletin specifies that operators
should do the related investigative
action of inspecting the locating pin of
the valve of the twin-motor actuator for
damage or misalignment, and
accomplish all necessary corrective
actions. The corrective action includes
replacing any defective pin and
repairing any damage to the actuator or
drive assembly to ensure correct
alignment can be attained.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
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service information and issued French
airworthiness directive F—2005-189,
dated November 23, 2005, to ensure the
continued airworthiness of these
airplanes in France.

The Airbus service bulletin refers to
FR-HITEMP Service Bulletin
HTE190001-28-003, dated March 30,
2004, as an additional source of service
information for determining the part
number of the twin motor actuators and
accomplishing any related investigative
and corrective actions.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the Airbus service
information described previously.

Clarification of Inspection Language

The French airworthiness directive
and the service bulletin request that
operators “inspect” the twin motor
actuators to determine the part number.
This proposed AD defines that
inspection as a ‘“‘general visual
inspection.” This inspection is defined
in Note 1 of this proposed AD.

Costs of Compliance

This proposed AD would affect about
719 airplanes of U.S. registry. The
proposed inspection would take about 1
work hour per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$46,735, or $65 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Airbus: Docket No. FAA-2006—-23889;
Directorate Identifier 2005-NM-252—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by March 17, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A318—
111; A319-111, -112,-113, —114, —115,
-131, -132, and —133; A320-111, -211, -212,
—214,-231,-232, and —233; and A321-111,
-112,-131, —211 and —231 airplanes;
certificated in any category.

Unsafe Condition

(d) This AD results from a report of a low
pressure valve of the twin motor actuator
found partially open, although the valve
detection system indicated that the valve was
closed. Investigation revealed that the
locating pin in the actuator was too short to
engage with the valve slot, resulting in
incorrect alignment of the actuator and the
drive assembly, causing the valve to remain
partially open. We are issuing this AD to
ensure that, in the event of an engine fire, the
valve actuator functions properly to delay or
block the fuel flow to the engine and prevent
an uncontrollable fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(f) Within 6,000 flight hours or 24 months
after the effective date of this AD, whichever
is first: Accomplish a one-time general visual
inspection to determine the part number (P/
N) of the twin motor actuators in accordance
with Airbus Service Bulletin A320-28-1122,
including Appendix 01, dated November 19,
2004.

(1) For airplanes having any actuator with
P/N FRH010041 or P/N FRH010034, no
further action is required by this paragraph.

(2) For airplanes having any actuator with
P/N HTE190001-2, where the actuator serial
number is not identified in Appendix 01 of
the service bulletin, no further action is
required by this paragraph.

(3) For airplanes having any actuator with
P/N HTE190001, HTE190001-1, or
HTE190001—-2, where the actuator serial
number is identified in Appendix 01 of the
service bulletin, do all applicable related
investigative and corrective actions before
further flight, in accordance with the service
bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
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ladders, or platforms may be required to gain
proximity to the area being checked.”

Note 2: Airbus Service Bulletin A320-28—
1122, dated November 19, 2004, refers to FR—
HITEMP Service Bulletin HTE190001-28—
003, dated March 30, 2004, as an additional
source of service information for determining
the part number of the twin motor actuators
and accomplishing any related investigative
and corrective actions.

Parts Installation

(g) As of the effective date of this AD: No
person may install an actuator with P/N
HTE190001, HTE190001-1, or HTE190001-2,
and a serial number identified in Appendix
01 of Airbus Service Bulletin A320-28-1122,
dated November 19, 2004, on any airplane
unless all applicable related investigative and
corrective actions have been done in
accordance with the requirements of
paragraph (f)(3) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) French airworthiness directive F—2005—
189, dated November 23, 2005, also
addresses the subject of this AD.

Issued in Renton, Washington, on February
6, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-2172 Filed 2-14-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-23850; Directorate
Identifier 2005-NM-126-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-10-10F and MD-
10-30F Airplanes and Model MD-11
and MD-11F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness

directive (AD) that applies to certain
McDonnell Douglas Model MD-11
series airplanes. The existing AD
currently requires a revision of the
airplane flight manual (AFM) to alert
the flightcrew that both flight
management computers (FMC) must be
installed and operational. The existing
AD also requires an inspection to
determine the serial number of the
FMCs; and follow-on corrective actions,
if necessary, which terminate the AFM
revision. The existing AD also requires
an inspection to verify if a certain
modification is on the identification
plates of the FMCs; and applicable
follow-on and corrective actions. This
proposed AD would require installation
of upgraded flight management
computer software, which would
terminate the existing AD. This
proposed AD would also add airplanes
to the applicability, including adding
Model MD-10-10F and MD-10-30F
airplanes. This proposed AD results
from a report that the FMC does not
acknowledge the pre-set glareshield
control panel (GCP) altitude when
profile (PROF) mode is engaged in
descent mode. We are proposing this
AD to prevent the un-commanded
descent of an airplane below the
selected level-off altitude, which could
result in an unacceptable reduction in
the separation between the airplane and
nearby air traffic or terrain.

DATES: We must receive comments on
this proposed AD by April 3, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this proposed AD.

FOR FURTHER INFORMATION CONTACT:
Natalie Phan-Tran, Aerospace Engineer,

Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5343;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number ‘“Docket No. FAA-2006-23850;
Directorate Identifier 2005—NM—-126—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or visit http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

On October 15, 2001, we issued AD
2001-21-05, amendment 39-12476 (66
FR 53335, October 22, 2001), for certain
McDonnell Douglas Model MD-11
series airplanes. That AD requires a
revision of the airplane flight manual
(AFM) to alert the flightcrew that both
flight management computers (FMC)
must be installed and operational. That
AD also requires an inspection to
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determine the serial number of the
FMCs; and follow-on corrective actions,
if necessary, which terminate the AFM
revision. That AD also requires an
inspection to verify if a certain
modification is on the identification
plates of the FMCs; and applicable
follow-on and corrective actions. That
AD resulted from a report indicating
that, due to incorrect multiplexers that
were installed in the FMC’s during
production, certain data busses failed
simultaneously during a ground test. We
issued that AD to prevent loss of
airspeed and altitude indications on
both primary flight displays in the
cockpit, and/or loss or degradation of
the autopilot functionality, and
consequent failure of the data busses.

Actions Since Existing AD Was Issued

Since we issued AD 2001-21-05, we
have received a report that an operator
has discovered an anomaly during a
descent phase of flight where the FMC
does not acknowledge the pre-set
glareshield control panel (GCP) altitude
when profile (PROF) mode is engaged in
descent mode. As a result of the
anomaly, the airplane may deviate
below the selected level-off altitude.
This condition, if not corrected, could
result in an unacceptable reduction in
the separation between the airplane and
nearby air traffic or terrain.

Relevant Service Information

We have reviewed Boeing Service
Bulletin MD11-34-068, Revision 3,
dated April 6, 2004 (for Model MD-11
and MD-11F airplanes). The service
bulletin describes procedures for
installing hardware and software to
upgrade the flight management
computer from P/N 4059050-912 to P/
N 4059050-920. The service bulletin
refers to Honeywell Service Bulletin
4059050-34—-0010, dated March 19,
2003, as an additional source of service
information for doing the actions.

We have reviewed Boeing Service
Bulletin MD11-34-129, dated
September 22, 2004 (for Model MD-11
and MD-11F airplanes). The service
bulletin describes procedures for
installing new software in the main
avionics rack and reidentifying FMC-1
and FMC-2 to P/N 4059050-921. The
service bulletin refers to Honeywell
Alert Service Bulletin 4059050-34—
A6023, dated September 22, 2004, as an
additional source of service information
for doing the actions.

We have reviewed Boeing Service
Bulletin MD11-34-130, dated March 16,
2005 (for Model MD-11 and MD-11F
airplanes). The service bulletin

describes procedures for installing new
software in the main avionics rack and
reidentifying FMCs to P/N 4059050—
913. The service bulletin refers to
Honeywell Alert Service Bulletin
4059050-34—-A6024, dated March 9,
2005, as an additional source of service
information for doing the actions.

We have reviewed Boeing Service
Bulletin MD10-31-053, Revision 1,
dated June 14, 2005 (for Model MD-10-
10F and MD-10-30F airplanes). The
service bulletin describes procedures for
installing new software in the main
avionics rack and reidentifying the
versatile integrated avionics (VIA)
digital computer as P/N 4081580-903.
The service bulletin refers to Honeywell
Alert Service Bulletin 4081580-31—
A6002, dated January 14, 2005, as an
additional source of service information
for doing the actions.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

Other Relevant Rulemaking

We have previously issued AD 2004—
18—-04, amendment 39-13782 (69 FR
53794, September 3, 2004) (A correction
of the rule was published in the Federal
Register on September 21, 2004 (69 FR
56480). That AD applies to all
McDonnell Douglas MD-10-10F, MD—
10-30F, MD-11, MD-11F, and 717-200
airplanes, and requires revising the
Limitations section of the AFM to
prohibit the use of the flight
management system PROF mode for
descent and/or approach operations
unless certain conditions are met. Doing
the applicable software/hardware
upgrades that would be required by
paragraphs (j) and (k) of this proposed
AD are approved as an alternative
method of compliance for the actions
required by AD 2004-18-04.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to develop on
other airplanes of the same type design.
For this reason, we are proposing this
AD, which would supersede AD 2001—
21-05. This proposed AD would retain
the requirements of AD 2001-21-05 and
would require accomplishing the
actions specified in the service
information described previously,
which would terminate the
requirements of the existing AD. This
proposed AD also expands the
applicability to include all Model MD—
11 and MD-11F airplanes and certain

Model MD-10-10F and MD—-10-30F
airplanes.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Change to Existing AD

This proposed AD would retain all
requirements of AD 2001-21-05. Since
AD 2001-21-05 was issued, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

: : Correspondin
Re%l’ggﬁTg?t_(')%AD requiremgnt in t%is
proposed AD
Paragraph (a) ............ Paragraph (f).
Paragraph (b) ............ Paragraph (g).
Paragraph (c) ............ Paragraph (h).
Paragraph (d) ............ Paragraph (i).

Clarification of Paragraph Reference

Paragraph (d) of AD 2001-21-05
references “‘the inspection required by
paragraph (a) of this AD.” However,
there is no inspection in paragraph (a)
of AD 2001-21-05; the inspection is
specified in paragraph (b) of AD 2001-
21-05. We have the revised paragraph
(i) of this proposed AD (specified as
paragraph (d) of AD 2001-25-05) to
reference ‘““the inspection required by
paragraph (g) of this AD” (specified as
paragraph (b) of AD 2001-25-05).

Costs of Compliance

There are about 230 airplanes of the
affected design in the worldwide fleet
and about 117 U.S.-registered airplanes.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD. The
average labor rate per hour is $65.
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ESTIMATED COSTS

Number of
. Cost per U.S.-reg-
Action Work hours Parts airplane istered Fleet cost
airplanes
AFM Revision, Inspections and Software Installation (required by Al
2001=21705) eeiriieiieeieerie et 2 $0 $130 59 $7,670
Upgrade Software/Hardware (new proposed action) 2 0 130 117 15,210
Authority for This Rulemaking List of Subjects in 14 CFR Part 39 Compliance

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by removing amendment 39-12476 (66
FR 53335, October 22, 2001) and adding
the following new airworthiness
directive (AD):

McDonnell Douglas: Docket No. FAA-2006—
23850; Directorate Identifier 2005-NM—
126-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by April 3, 2006.

Affected ADs

(b) This AD supersedes AD 2001-21-05.
Applicability

(c) This AD applies to McDonnell Douglas
airplanes, as specified in paragraphs (c)(1)
and (c)(2) of this AD, certificated in any
category.

(1) Model MD-10-10F and MD-10-30F
airplanes, as identified in Boeing Service
Bulletin MD10-31-053, Revision 1, dated
June 14, 2005.

(2) All Model MD-11 and MD-11F
airplanes.

Unsafe Condition

(d) This AD results from a report that the
flight management computer (FMC) does not
acknowledge the pre-set glareshield control
panel (GCP) altitude when profile (PROF)
mode is engaged in descent mode. We are
issuing this AD to prevent the un-
commanded descent of an airplane below the
selected level-off altitude, which could result
in an unacceptable reduction in the
separation between the airplane and nearby
air traffic or terrain.

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2001-
21-05

Airplane Flight Manual (AFM) Revision

(f) For MD-11 and MD-11F airplanes
having manufacturer’s fuselage numbers
0447 through 0552 inclusive, and 0554
through 0621 inclusive: Within 5 days after
May 20, 1998 (the effective date of AD 98—
10-01, amendment 39-10512), revise Section
1, page 5—1, of the Limitations Section of the
FAA-approved AFM to include the following
statement. This may be accomplished by
inserting a copy of this AD into the AFM.

“Prior to dispatch of the airplane, both
Flight Management Computer 1 (FMC-1) and
FMC-2 must be installed and operational.”

Inspection

(g) For MD—11 and MD-11F airplanes
having manufacturer’s fuselage numbers
0447 through 0552 inclusive, and 0554
through 0621 inclusive: Within 90 days after
November 26, 2001 (the effective date of AD
2001-21-05), do an inspection to verify that
modification “AS” is on the front and rear
identification plates of FMC-1 and FMC-2,
per McDonnell Douglas Service Bulletin
MD11-34-085, Revision 01, dated September
20, 1999. After the inspection has been done,
the AFM revision required by paragraph (f)
of this AD may be removed from the AFM.

Condition 1 (Modification “AS” Is Installed)

(h) If modification “AS” is found installed
during the inspection required by paragraph
(g) of this AD, before further flight, do the
actions specified in paragraphs (h)(1) and
(h)(2) of this AD, per McDonnell Douglas
Service Bulletin MD11-34—085, Revision 01,
dated September 20, 1999.

(1) Do a test of the FMCs in the flight
compartment to ensure that modification
“AS” is operational, and do applicable
corrective actions, if necessary. Both FMCs
must have modification “AS” installed and
pass the test before loading new software per
paragraph (h)(2) of this AD.

(2) Install new software and reidentify
FMGC-1 and FMC-2 as part number (P/N)
4059050-912.

Note 1: McDonnell Douglas Service
Bulletin MD11-34-085, Revision 01, dated
September 20, 1999, references Honeywell
Service Bulletin 4059050-34—6020, Revision
1, dated April 30, 1999, as an additional
source of service information for the
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installation and reidentification requirements
of paragraphs (h)(2) and (i)(2) of this AD.

Condition 2 (Modification “AS” Is Not
Installed)

(i) If modification “AS” is NOT found
installed during the inspection required by
paragraph (g) of this AD, before further flight,
do the actions specified in paragraphs (i)(1),
(1)(2), and (i)(3) of this AD, per McDonnell
Douglas Service Bulletin MD11-34-085,
Revision 01, dated September 20, 1999.

(1) Remove FMC-1 and FMC-2.

(2) Install modification “AS’’ and new
software, and reidentify FMC-1 and FMC-2
as P/N 4059050-912.

(3) Install modified and reidentified FMC—
1 and FMC-2.

New Requirements of This AD

Upgrade Software/Hardware—Model MD-11
and MD-11F Airplanes

(j) For Model MD-11 and MD-11F
airplanes: Within 18 months after the
effective date of this AD, upgrade the FMC
software, and hardware as applicable, by
doing the applicable actions specified in
paragraph (j)(1), ()(2), G)(3), or (j)(4) of this
AD. Doing this upgrade terminates the
requirements of paragraphs (f) through (i) of
this AD.

(1) For airplanes on which FMC P/N
4059050-906 through —912 is installed:
Install new software in the main avionics
rack, and reidentify FMC-1 and FMC-2 as
P/N 4059050-913, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin MD11-34—130, dated March
16, 2005.

Note 2: Boeing Service Bulletin MD11-34—
130 refers to Honeywell Alert Service
Bulletin 4059050—-34—A6024, dated March 9,
2005, as an additional source of service
information for doing the actions specified in
paragraph (j)(1) of this AD.

(2) For airplanes on which FMC P/N
4059050-920 is installed: Install new
software in the main avionics rack, and
reidentify FMC-1 and FMC-2 as P/N
4059050-921, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin MD11-34-129, dated
September 22, 2004.

Note 3: Boeing Service Bulletin MD11-34—
129 refers to Honeywell Alert Service
Bulletin 4059050-34—-A6023, dated
September 22, 2004, as an additional source
of service information for doing the actions
specified in paragraph (j)(2) of this AD.

(3) For airplanes on which FMC P/N
4059050-906 through —911 is installed: In
lieu of doing the software upgrade specified
in paragraph (j)(1) of this AD, install new
hardware and software and reidentify FMG—
1 and FMC-2 as P/N 4059050-921, by doing
all the applicable actions specified in the
Accomplishment Instructions of McDonnell
Douglas Service Bulletin MD11-34-085,
Revision 01, dated September 20, 1999;
Boeing Service Bulletin MD11-34-068,
Revision 3, dated April 6, 2004; and Boeing
Service Bulletin MD11-34-129, dated
September 22, 2004.

Note 4: McDonnell Douglas Service
Bulletin MD11-34-085 references Honeywell

Service Bulletin 4059050—-34—6020, Revision
1, dated April 30, 1999; Boeing Service
Bulletin MD11-34-068 references Honeywell
Service Bulletin 4059050-34—-0010, dated
March 19, 2003; and Boeing Service Bulletin
MD11-34-129 refers to Honeywell Alert
Service Bulletin 4059050-34—A6023, dated
September 22, 2004; as additional sources of
service information for the doing the actions
specified in paragraph (j)(3) of this AD.

(4) For airplanes on which FMC P/N
4059050-912 is installed: In lieu of doing the
software upgrade specified in paragraph (j)(1)
of this AD, install new hardware and
software and reidentify FMC-1 and FMGC-2
as P/N 4059050921, by doing all the
applicable actions specified in the
Accomplishment Instructions of Boeing
Service Bulletin MD11-34-068, Revision 3,
dated April 6, 2004; and Boeing Service
Bulletin MD11-34-129, dated September 22,
2004.

Note 5: Boeing Service Bulletin MD11-34—
068 references Honeywell Service Bulletin
4059050-34—0010, dated March 19, 2003;
and Boeing Service Bulletin MD11-34-129
refers to Honeywell Alert Service Bulletin
4059050-34—A6023, dated September 22,
2004; as additional sources of service
information for the doing the actions
specified in paragraph (j)(4) of this AD.

Upgrade Software—Model MD-10-10F and
MD-10-30F Airplanes

(k) For Model MD-10-10F and MD-10—-
30F airplanes: Within 18 months after the
effective date of this AD, install new software
in the main avionics rack and reidentify the
versatile integrated avionics (VIA) digital
computer as P/N 4081580-903, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin MD10-31-053,
Revision 1, dated June 14, 2005.

Note 6: Boeing Service Bulletin MD10-31—
053 refers to Honeywell Alert Service
Bulletin 4081580-31-A6002, dated January
14, 2005, as an additional source of service
information for doing the actions specified in
paragraph (k) of this AD.

Parts Installation

(1) For Model MD-11 and MD-11F
airplanes: As of the effective date of this AD,
no person may install an FMC, P/N 4059050—
906 through —912, or —920, on any airplane;
except as required by the actions specified in
paragraphs (h), (i), and (j) of this AD.

(m) For MD-10-10F and MD-10-30F
airplanes: As of the effective date of this AD,
no person may install a VIA digital computer,
P/N 4081580-901 or 4081580—902, on any
airplane.

Alternative Methods of Compliance (AMOCs)

(n)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) AMOCs approved previously in
accordance with AD 2001-21-05 are
approved as AMOCs for the corresponding
provisions of paragraphs (f) through (i) of this
AD.

(4) Doing the actions required by paragraph
(j) or (k) of this AD, as applicable, is
approved as an AMOC for the actions
required by AD 2004-18-04, amendment 39—
13782.

Issued in Renton, Washington, on February
1, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-2176 Filed 2—14—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-23921; Directorate
Identifier 2005-NM-205-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to all Boeing
Model 747 series airplanes. The existing
AD currently requires repetitive
inspections for cracking of the top and
side panel webs and panel stiffeners of
the nose wheel well (NWW), and
corrective actions if necessary. This
proposed AD would reduce the interval
for certain repetitive inspections and
remove a certain optional inspection.
This proposed AD would also require
replacing the NWW side and top panels
with new panels. The replacement
would terminate the repetitive
inspections. This proposed AD results
from the development of a new
modification. We are proposing this AD
to prevent fatigue cracks in the top and
side panel webs and stiffeners of the
NWW, which could compromise the
structural integrity of the NWW and
could lead to the rapid decompression
of the airplane.
DATES: We must receive comments on
this proposed AD by April 3, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
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http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Nick
Kusz, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6432; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “Docket No. FAA-2006-23921;
Directorate Identifier 2005—-NM—-205—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or may can visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in

person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

On April 13, 2005, we issued AD
2005—-09-02, amendment 39-14070 (70
FR 29940, May 25, 2005), for all Boeing
Model 747 series airplanes. That AD
requires repetitive inspections for
cracking of the top and side panel webs
and panel stiffeners of the nose wheel
well (NWW), and corrective actions if
necessary. That AD resulted from a
report of an in-flight decompression of
a Model 747-100 series airplane that
had accumulated 27,241 total flight
cycles. We issued that AD to detect and
correct fatigue cracks in the top and side
panel webs and stiffeners of the NWW,
which could compromise the structural
integrity of the NWW and could lead to
the rapid decompression of the airplane.

Actions Since Existing AD Was Issued

In the preamble to AD 2005-09-02,
we stated that we considered the
requirements “interim action” and were
considering further rulemaking to
reduce certain repetitive inspection
intervals. In addition, we explained that
the manufacturer was developing a
modification and that we would
consider additional rulemaking once the
modification was developed, approved,
and available. We now have determined
that further rulemaking is indeed
necessary, and this proposed AD
follows from that determination.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 747-53A2562, Revision 1,
dated July 28, 2005. The service bulletin
describes procedures for replacing the
NWW side and top panels with new
panels. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to develop on
other airplanes of the same type design.
For this reason, we are proposing this
AD, which would supersede AD 2005—
09-02 and would continue to require
repetitive inspections for cracking of the

top and side panel webs and panel
stiffeners of the NWW, and corrective
actions if necessary. This proposed AD
would also reduce the interval for
certain repetitive inspections and would
require replacing the NWW side and top
panels with new panels. The
replacement would terminate the
repetitive inspections. The replacement
would be accomplished in accordance
with the actions specified in the service
information described previously,
except as discussed under ‘‘Differences
Between the Proposed AD and Boeing
Service Bulletin 747-53A2562.”

Differences Between the Proposed AD
and Boeing Service Bulletin 747-
53A2562

Boeing Service Bulletin 747—
53A2562, Revision 1, dated July 28,
2005, specifies an effectivity of Model
747-100, 747-100B, 747-100B SUD,
747-200B, 747-300, 747—-400, 747—
400D, 747SR, and 747SP series
airplanes, line numbers 1 through 1307.
The service bulletin notes that a future
revision will add airplanes with a nose
cargo door, and airplanes after line
number 1307. This proposed AD is
applicable to all Model 747 airplanes.
This proposed AD would require that,
for Model 747 airplanes identified as
Group 1 and 3 in the service bulletin
(Model 747-100, 747—-100B, 747—100B
SUD, 747-200B, 747-300, 747—-400,
747-400D, 747SR, and 747SP series
airplanes, line numbers 1 through 1307,
except those airplanes modified to the
Special Freighter configuration), the
replacement of the NWW side and top
panels must be done according to the
service bulletin. For all Model 747
airplanes identified as Group 2 in the
service bulletin and airplanes not
identified in the service bulletin, the
replacement must be done according to
a method approved by the FAA.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Explanation of Changes Made to
Paragraph (f) of This Proposed AD

We have reduced the repetitive
inspection intervals for Area 3 from
6,000 flight cycles to 1,500 flight cycles
for airplanes on which the inspections
have been done in accordance with
Boeing Alert Service Bulletin (ASB)
747-53A2465, Revision 2, dated
November 11, 2004 (referenced as the
appropriate source of service
information for doing the inspection
specified in paragraph (f)(2)(ii) of the
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existing AD). In addition, we have
removed the optional inspection
specified in paragraph (f)(1)(ii) of the
existing AD; however, we have given
credit for airplanes on which the
inspections have been done in
accordance with Boeing Service Bulletin
747-53A2465, Revision 1, dated
October 16, 2003, for the Area 3
inspections. (Revision 1 was referenced
as the appropriate source of service
information for doing the inspection
specified in paragraph (f)(1)(ii) of the
existing AD with a repetitive inspection
interval of 1,000 flight cycles.)

Since issuance of Boeing ASB 747—
53A2465, Revision 2, Boeing has
received additional reports of cracking
and has done additional analysis to
determine the flight-cycle interval. The
1,500 flight-cycle interval for Area 3
specified in the proposed AD matches
the interval specified in Boeing ASB
747-53A2465, Revision 4, dated
February 24, 2005 (referenced as the

appropriate source of service
information for doing the new
requirements of the existing AD). We
have determined that the 1,500 flight-
cycle interval will ensure an acceptable
level of safety.

We also removed paragraphs (f)(1)(i)
and (f)(2)(i) of the existing AD because
all operators will be doing the
inspections of the top and sidewall
panel webs specified in paragraph (g) of
the existing AD. The inspections
specified in paragraph (g) of the existing
AD terminate the inspections of the top
and side panel webs specified in
paragraphs (f)(1)(i) and (f)(2)(i) of the
existing AD. Therefore we do not need
to restate paragraphs (f)(1)(i) and (£)(2)(i)
in the proposed AD.

Explanation of Change Made to This
Proposed AD

We have simplified paragraph (1) of
this proposed AD by referring to the
“Alternative Methods of Compliance

ESTIMATED COSTS

(AMOCGs)” paragraph of this proposed
AD for repair methods and we have
revised the AMOCs paragraph in this
proposed AD to clarify the delegation
authority for Authorized
Representatives for the Boeing
Commercial Airplanes Delegation
Option Authorization.

Clarification of AMOC Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Costs of Compliance

There are about 1,127 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD. Work
hours are estimated at an average labor
rate of $65 per work hour.

Number of
Action Work hours Parts gﬁs}a;:%r U.S.-registered Fleet cost
P airplanes
Area 1 and 3 inspections (re- 79 $0 | $5,135, per inspection cycle .. 255 | $1,309,425, per inspection
quired by AD 2005-09-02). cycle.
Area 2 inspections (required 8-18 0 | $520-$1,170, per inspection 255 | Up to $298,350, per inspec-
by AD 2005-09-02). cycle. tion cycle.
Replacement (new proposed 800 115,765 | $167,765 ...oovvevveeeeceienn 255 | $42,780,075.
action).
Authority for This Rulemaking 13132. This proposed AD would not The Proposed Amendment

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by removing amendment 39—-14070 (70
FR 29940, May 25, 2005) and adding the
following new airworthiness directive
(AD):

Boeing: Docket No. FAA-2006-23921;
Directorate Identifier 2005-NM-205-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by April 3, 2006.

Affected ADs
(b) This AD supersedes AD 2005—-09-02.
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Applicability

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747—-200F, 747-300, 747—
400, 747—400D, 747—-400F, 747SR, and 747SP
series airplanes, certificated in any category.

Unsafe Condition

(d) This AD results from the development
of a new modification. We are issuing this
AD to prevent fatigue cracks in the top and
side panel webs and stiffeners of the nose
wheel well (NWW), which could
compromise the structural integrity of the
NWW and lead to the rapid decompression
of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2005-
09-02 With New Repetitive Interval and
Service Information

Initial and Repetitive Inspections of the Top
and Side Panel Stiffeners

(f) Prior to the accumulation of 16,000 total
flight cycles, or within 1,000 flight cycles
after January 27, 2005 (the effective date of
AD 2004-25-23, amendment 39-13911),
whichever is later, do internal detailed and
surface high frequency eddy current (HFEC)
inspections of the top and side panel
stiffeners of the NWW (specified as Area 3 in
the service bulletin) for cracks in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin (ASB) 747—
53A2465, Revision 4, dated February 25,
2005. Repeat the inspections thereafter at the
compliance times specified in paragraph
(H)(1) or (f)(2) of this AD, as applicable.

TABLE 1.—BOEING SERVICE BULLETINS

(1) For airplanes on which an inspection
has not been done before the effective date
of this AD in accordance with any service
bulletin listed in Table 1 of this AD: Within
1,500 flight cycles after doing the inspection
specified in paragraph (f) of this AD, repeat
the inspection. Repeat the inspection
thereafter at intervals not to exceed 1,500
flight cycles.

(2) For airplanes on which an inspection
has been done before the effective date of this
AD in accordance with any service bulletin
listed in Table 1 of this AD: Within 6,000
flight cycles after doing the inspection
specified in paragraph (f) of this AD or
within 1,500 flight cycles after the effective
date of this AD, whichever occurs first,
repeat the inspection. Repeat the inspection
thereafter at intervals not to exceed 1,500
flight cycles.

Service bulletin Revision level Date
B0EING ASB 747-53A24B5 .......ccooiieieiiieeie ittt bbbttt e nre s (") | April 5, 2001.
Boeing Service Bulletin 747-53A2465 ... 1 | October 16, 20083.
Boeing ASB 747-53A2465 ... 2 | November 11, 2004.
Boeing ASB 747-53A2465 ... 3 | December 23, 2004.
B0EING ASB 747-53A24B5 .......ccooiieieiiieeie ittt bbbttt e nre s 4 | February 25, 2005.

1Original.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as
mirrors, magnifying lenses, etc., may be used.
Surface cleaning and elaborate access
procedures may be required.”

Initial Inspections of the Top and Sidewall
Panel Webs

(g) Do an external detailed inspection of
the top and sidewall panel webs of the NWW
(specified as Area 1 and Area 2 in the service
bulletin) for cracks, in accordance with the
Accomplishment Instructions of Boeing ASB
747-53A2465, Revision 4, dated February 24,
2005, at the earlier of the times specified in
paragraphs (g)(1) and (g)(2) of this AD.

(1) At the later of the times specified in
paragraph (g)(1)(i) and (g)(1)(ii) of this AD:

(i) Before accumulating 20,000 total flight
cycles.

(i1) Within 100 flight cycles or 90 days after
May 10, 2005 (the effective date of AD 2005—
09-02), whichever occurs first.

(2) At the later of the times specified in
paragraphs (g)(2)(i) and (g)(2)(ii) of this AD:

(i) Before accumulating 16,000 total flight
cycles.

(ii) Within 1,000 flight cycles after May 10,
2005.

Repetitive Inspections of the Top and
Sidewall Panel Webs

(h) Repeat the inspection required by
paragraph (g) of this AD at the intervals

specified in paragraphs (h)(1) and (h)(2) of
this AD, as applicable.

(1) For airplanes with fewer than 20,000
total flight cycles as of May 10, 2005, repeat
at intervals not to exceed 1,000 flight cycles
until the first inspection after the airplane
reaches 20,000 total flight cycles.

(2) For airplanes with 20,000 total flight
cycles or more, repeat at intervals not to
exceed 500 flight cycles.

Ultrasonic Inspections (UT)

(i) Do a UT inspection of the top and
sidewall panel webs for cracks, in accordance
with Boeing ASB 747-53A2465, Revision 4,
dated February 24, 2005, at the later of the
times specified in paragraphs (i)(1) and (i)(2)
of this AD. Repeat the inspections thereafter
at intervals not to exceed 500 flight cycles.

(1) Prior to the accumulation of 20,000
total flight cycles.

(2) Within 100 flight cycles or 90 days after
May 10, 2005, whichever occurs first.

Additional Inspections and Corrective
Actions

(j) Except as specified in paragraph (1) of
this AD, if any crack is found during any
inspection required by this AD, prior to
further flight, do any applicable additional
detailed inspections of stiffeners and beams
and make repairs, in accordance with the
Accomplishment Instructions of Boeing ASB
747-53A2465, Revision 4, dated February 24,
2005.

Actions Accomplished Per Previous Issues of
Service Bulletin

(k) The actions specified in paragraphs
(k)(1), (k)(2), and (k)(3) of this AD are
acceptable for compliance with the

corresponding action specified in the
applicable paragraph.

(1) Inspections and corrective actions
accomplished before January 27, 2005, in
accordance with Boeing ASB 747-53A2465,
dated April 5, 2001, are considered
acceptable for compliance with the
corresponding inspections specified in
paragraph (f) of this AD.

(2) Inspections accomplished before the
effective date of this AD, in accordance with
Boeing Service Bulletin 747-53A2465,
Revision 1, dated October 16, 2003; Boeing
ASB 747-53A2465, Revision 2, dated
November 11, 2004; and Boeing ASB 747—
53A2465, Revision 3, dated December 23,
2004; are considered acceptable for
compliance with the corresponding
inspections specified in paragraph (f) of this
AD.

Note 2: The detailed and surface HFEC
inspections of the top and side panel
stiffeners of the NWW specified in Boeing
ASB 747-53A2465, dated April 5, 2001; and
Boeing Service Bulletin 747-53A2465,
Revision 1, dated October 16, 2003; are
acceptable for compliance with the internal
detailed and surface HFEC inspections
specified in paragraph (f) of this AD.

(3) Inspections and corrective actions
accomplished before May 10, 2005, in
accordance with Boeing Service Bulletin
747-53A2465, Revision 1, dated October 16,
2003; Boeing ASB 747-53A2465, Revision 2,
dated November 11, 2004; and Boeing ASB
747-53A2465, Revision 3, dated December
23, 2004; are considered acceptable for
compliance with the corresponding
inspections specified in paragraphs (g) and
(h) of this AD.
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Certain Other Corrective Actions

(1) Where Boeing ASB 747-53A2465
specifies contacting the manufacturer if
certain cracking is found, this AD requires,
before further flight, repairing the cracking
using a method approved in accordance with
the procedures specified in paragraph (p) of
this AD.

No Reporting Requirement

(m) Although Boeing ASB 747-53A2465
specifies that operators should report
inspection results to the manufacturer, this
AD does not require those inspection results
to be reported.

New Requirements of This AD

Terminating Action

(n) For Group 1 and 3 airplanes identified
in Boeing Service Bulletin 747-53A2562,
Revision 1, dated July 28, 2005: Before
accumulating 22,000 total flight cycles or
within 48 months after the effective date of
this AD, whichever occurs later, replace the
NWW side and top panels with new panels
in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
53A2562, Revision 1, dated July 28, 2005.
Doing the replacement terminates the
requirements of this AD.

(o) For Group 2 airplanes identified in
Boeing Service Bulletin 747-53A2562,
Revision 1, dated July 28, 2005, and Model
747 airplanes not identified in the service
bulletin: Before accumulating 22,000 total
flight cycles or within 48 months after the
effective date of this AD, whichever occurs
later, replace the NWW side and top panels
using a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA. Doing the replacement terminates the
requirements of this AD.

Alternative Methods of Compliance (AMOCs)

(p)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCGs for this AD,
if requested in accordance with the
procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane.

(4) AMOCs approved previously according
to AD 2005-09-02, amendment 39-14070,
are approved as AMOGC:s for the
corresponding provisions of paragraphs (f)
through (j) and (1) of this AD.

(5) AMOCs approved previously according
to AD 2004—-25-23, amendment 39-13911,
are approved as AMOCs for the
corresponding provisions of paragraph (f) of
this AD.

Issued in Renton, Washington, on January
26, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-2170 Filed 2—14—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22857; Airspace
Docket No. 05-AAL-37]

Proposed Establishment of Class E
Airspace; Galbraith Lake, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at Galbraith
Lake, AK. Two Standard Instrument
Approach Procedures (SIAPs) are being
published for the Galbraith Lake
Airport. Adoption of this proposal
would result in establishment of Class E
airspace upward from 700 feet (ft.)
above the surface at Galbraith Lake, AK.

DATES: Comments must be received on
or before April 3, 2006.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-22857/
Airspace Docket No. 05-AAL-37, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.

Internet address: http://
www.alaska.faa.gov/at.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket No. FAA-2005-22857/Airspace
Docket No. 05—~AAL—-37.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
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to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR part 71), which
would create new Class E airspace at
Galbraith Lake, AK. The intended effect
of this proposal is to create Class E
airspace upward from 700 ft. above the
surface to contain Instrument Flight
Rules (IFR) operations at Galbraith Lake,
AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended two
Special SIAPs for the Galbraith Lake
Airport. The approaches are the Non
Directional Beacon (NDB) Distance
Measuring Equipment (DME) Runway
(Rwy) 12, Amendment (Amdt) 2, and
the Microwave Landing System (MLS)
Rwy 12, Amdt 1. New Class E controlled
airspace extending upward from 700 ft
above the surface within the Galbraith
Lake Airport area would be established
by this action. The proposed airspace is
sufficient in size to contain aircraft
executing instrument procedures at the
Galbraith Lake Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Galbraith Lake Airport
and represents the FAA’s continuing
effort to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Galbraith Lake, AK [New]
Galbraith Lake Airport, AK
(Lat. 68°28’47” N., long. 149°2924” W.)
That airspace extending upward from 700
feet above the surface within a 9.5-mile
radius of the Galbraith Lake Airport.

* * * * *

Issued in Anchorage, AK, on February 7,
2006.

Anthony M. Wylie,

Manager, Safety, Area Flight Service
Operations.

[FR Doc. E6—-2180 Filed 2—14-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006—-23713; Airspace
Docket No. 06—AAL-06]

Proposed Revision of Class E
Airspace; Togiak, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Togiak, AK. Two
Standard Instrument Approach
Procedures (SIAPs) are being revised
and two SIAPs are being produced for
the Togiak Airport. Adoption of this
proposal would result in revision of
Class E airspace upward from 700 feet
(ft.) above the surface at Togiak, AK.

DATES: Comments must be received on
or before April 3, 2006.

ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-23713/
Airspace Docket No. 06—AAL-06, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
Nassif Building at the above address.
An informal docket may also be
examined during normal business hours
at the Office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.
FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
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Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2006-23713/Airspace
Docket No. 06—AAL—-06.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to

request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR part 71), which
would revise the Class E airspace at
Togiak, AK. The intended effect of this
proposal is to revise Class E airspace
upward from 700 ft. above the surface
to contain Instrument Flight Rules (IFR)
operations at Togiak, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended two
SIAPs and created two new SIAPs for
the Togiak Airport. The amended
approaches are (1) Non-Directional
Beacon (NDB)/Distance Measuring
Equipment (DME)-A, Amendment
(Amdt) 1; and (2) NDB-B, Amdt 1. The
new approaches are (1) Area Navigation
(Global Positioning System) (RNAV
(GPS)) RWYO03, Original; and (2) RNAV
(GPS) RWY 21, Original. This action
would modify the Class E controlled
airspace extending upward from 700 ft.
above the surface near the Togiak
Airport. The proposed airspace is
sufficient in size to contain aircraft
executing instrument procedures at the
Togiak Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart 1, section 40103,
Sovereignty and use of airspace. Under
that section, the FAA is charged with
prescribing regulations to ensure the
safe and efficient use of the navigable
airspace. This regulation is within the
scope of that authority because it
proposes to create Class E airspace
sufficient in size to contain aircraft
executing instrument procedures at
Togiak Airport and represents the FAA’s
continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Togiak, AK [Revised]
Togiak Airport, AK
(Lat. 59°03’10” N., long. 160°23"49” W.)
Togiak NDB
(Lat. 59°03’50” N., long. 160°2227” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
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radius of the Togiak Airport, and within 4
miles west and 8 miles east of the 218°
bearing of the Togiak NDB extending from
the 6.5-mile radius to 20 miles southwest of
the Togiak NDB, and within 4 miles west and
8 miles east of the 019° bearing of the Togiak
NDB extending from the 6.5-mile radius to 16
miles northeast of the Togiak NDB.

* * * * *

Issued in Anchorage, AK, on February 7,
2006.

Anthony M. Wylie,

Manager, Safety, Area Flight Service
Operations.

[FR Doc. E6-2182 Filed 2-14-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—-23712; Airspace
Docket No. 06-AAL-05]

Proposed Establishment of Class E
Airspace; Ugnu-Kuparuk, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at Ugnu-
Kuparuk, AK. Five Special Standard
Instrument Approach Procedures
(SIAPs) are being revised, and three
Special SIAPs are being produced for
the Ugnu-Kuparuk Airport. Adoption of
this proposal would result in
establishment of Class E airspace
upward from 700 feet (ft.) above the
surface at Ugnu-Kuparuk, AK.
DATES: Comments must be received on
or before April 3, 2006.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-23712/
Airspace Docket No. 06—AAL-05, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,

Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-23712/Airspace
Docket No. 06—-AAL-05.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a

request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would establish Class E airspace at
Ugnu-Kuparuk, AK. The intended effect
of this proposal is to create Class E
airspace upward from 700 ft. above the
surface to contain Instrument Flight
Rules (IFR) operations at Ugnu-
Kuparuk, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended five
Special SIAPs and created three new
Special SIAPs for the Ugnu-Kuparuk
Airport. The amended approaches are
(1) Non-directional Beacon (NDB)
Runway (RWY) 05, Amendment (Amdt)
2; (2) NDB RWY 23, Amdt 2; (3) NDB—
Distance Measuring Equipment (DME)
RWY 05, Amdt 2; (4) NDB-DME RWY
23, Amdt 2; and (5) Localizer (LOC)-
DME Back-Course RWY 23, Amdt 2. The
new approaches are (1) Area Navigation
(Global Positioning System (RNAV
(GPS)) RWY 05, Original; (2) RNAV
(GPS) RWY 23, Original; and (3)
Instrument Landing System (ILS) RWY
05, Original. This action would create
Class E controlled airspace extending
upward from 700 ft. above the surface
near the Ugnu-Kuparuk Airport. The
proposed airspace is sufficient in size to
contain aircraft executing instrument
procedures at the Ugnu-Kuparuk
Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.
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The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Ugnu-Kuparuk Airport
and represents the FAA’s continuing
effort to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Kuparuk, AK [New]
Ugnu-Kuparuk Airport, AK

(Lat. 70°19'51” N., long. 149°35'51” W.)
Pitsand NDB

(Lat. 70°19°41” N., long. 149°38’07” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Ugnu-Kuparuk Airport, and within 8
miles north and 4 miles south of the 078°
bearing of the Pitsand NDB extending from
the 7-mile radius to 16 miles east of the
Pitsand NDB and within 8 miles north and
4 miles south of the 258° bearing of the
Pitsand NDB extending from the 7-mile
radius to 16 miles west of the Pitsand NDB.

* * * * *

Issued in Anchorage, AK, on February 7,
2006.

Anthony M. Wylie,

Manager, Safety, Area Flight Service
Operations.

[FR Doc. E6-2186 Filed 2—14—06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2006-23711; Airspace
Docket No. 06—-AAL-04]

Proposed Revision of Class E
Airspace; Middleton Island, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Middleton Island,
AK. Two Standard Instrument
Approach Procedures (SIAPs) are being
revised, and two SIAPs are being
produced for the Middleton Island
Airport. Adoption of this proposal
would result in revision of Class E
airspace upward from 700 feet (ft.) and
1,200 ft. above the surface at Middleton
Island, AK.

DATES: Comments must be received on
or before April 3, 2006.

ADDRESSES: Send comments on the
proposal to the Docket Management

System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2006-23711/
Airspace Docket No. 06—AAL-04, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; e-mail: gary.ctr.rolf@faa.gov.
Internet address: http://
www.alaska.faa.gov/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-23711/Airspace
Docket No. 06—AAL—-04.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
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received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to the Code of Federal
Regulations (14 CFR Part 71), which
would revise the Class E airspace at
Middleton Island, AK. The intended
effect of this proposal is to revise Class
E airspace upward from 700 ft. and
1,200 ft. above the surface to contain
Instrument Flight Rules (IFR) operations
at Middleton Island, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has amended two
SIAPs and created two new SIAPs for
the Middleton Island Airport. The
amended approaches are (1) Very High
Frequency Omni-directional Range
(VOR) Runway (RWY) 01, Amendment
(Amdt) 2; and (2) VOR/Distance
Measuring Equipment (DME) RWY 19,
Amdt 5. The new approaches are (1)
Area Navigation (Global Positioning
System) (RNAV (GPS)) RWY 01,
Original; and (2) RNAV (GPS) RWY 19,
Original. This action would modify the
Class E controlled airspace extending
upward from 700 ft. and 1,200 ft. above
the surface near the Middleton Island
Airport. The proposed airspace is
sufficient in size to contain aircraft

executing instrument procedures at the
Middleton Island Airport.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9N, Airspace Designations
and Reporting Points, dated September
1, 2005, and effective September 15,
2005, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to create Class E
airspace sufficient in size to contain
aircraft executing instrument
procedures at Middleton Island Airport
and represents the FAA’s continuing
effort to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is to be

amended as follows:
* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Middleton Island, AK
[Revised]

Middleton Island Airport, AK

(Lat. 59°27°00” N., long. 146°18"26” W.)
Middleton Island VOR/DME

(Lat. 59°25’19” N., long. 146°21°00” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Middleton Island Airport, and
within 4 miles either side of the 038° radial
of the Middleton Island VOR/DME extending
from the 6.5-mile radius to 12 miles northeast
of the VOR/DME, and that airspace extending
upward from 1,200 feet above the surface
within a 42-mile radius of the Middleton
Island VOR/DME.

* * * * *

Issued in Anchorage, AK, on February 7,
2006.

Anthony M. Wylie,

Manager, Safety, Area Flight Service
Operations.

[FR Doc. E6—-2190 Filed 2—14-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 121 and 135
[Docket No. FAA-2005-22593]

Mode S Transponder Requirements in
the National Airspace System

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Policy notice and disposition of
comments.

SUMMARY: On October 7, 2005, the
Federal Aviation Administration (FAA)
published a document in the Federal
Register announcing its long-term
policy for Mode S transponder
equipment requirements. The policy
also sought comment on the proposed
termination date of March 1, 2007, for
operators currently exempted from the
Mode S transponder requirement of 14
CFR parts 121 and 135. This action
responds to the comments and adopts
the proposed date for which all
applicable exemptions will terminate.

ADDRESSES: The complete docket for the
proposed exemption policy may be
examined at the DOT Docket Web site:
http://dms.dot.gov. Interested persons
may perform a Simple Search at that
Web site, entering the docket number
22593. Comments may also be examined
in Room PL—401, on the Plaza Level of
the Department of Transportation
Building, 400 Seventh Street, SW.,
Washington, DC between 9 a.m. and 5
p.m., except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ida
Klepper, Office of Rulemaking, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591, telephone (202)
267-9677.

SUPPLEMENTARY INFORMATION

Background

On October 7, 2005, the FAA
published two notices in the Federal
Register concerning the Mode S
transponder equipment requirements in
14 CFR parts 121 and 135. The first
notice withdrew Notice No. 96-5, which
proposed to withdraw the Mode S
transponder requirements for part 135
and certain 121 operations. The first
October 7 notice summarized our
reassessment of the requirements and
articulated the basis for our conclusion
to retain the Mode S transponder
equipment requirements. (See 70 FR
58966.) Accordingly, the FAA withdrew
Notice No. 96-5.

The second notice published on
October 7 announced our policy with
respect to the exemptions granted from
the Mode S transponder equipment
requirements. (See 70 FR 58976.) We
explained that since Notice 96—5 was
published in May 1996, the agency
granted several exemptions to the Mode
S transponder requirements because we
were progressing toward the removal of
this equipment requirement from all
aircraft, except those aircraft operated
under part 121 and that have TCAS II.
As we subsequently revised our long-

term plan for Mode S transponders, we
sought comment on the appropriate date
for which all current exemptions should
terminate. The notice proposed March
1, 2007, as the appropriate termination
date.

Discussion of Comments

We received comments from AirTran
Airways, Inc., Federal Express (FedEx),
the Regional Airlines Association
(RAA), and one individual. However,
while the notice specifically sought
comment on whether March 1, 2007 was
the appropriate date to terminate
current exemptions, no comment
responded to that request. Although all
comments were beyond the scope of the
request, we respond to those comments
below.

AirTran Airways fully supported that
all applicable aircraft comply with the
Mode S transponder equipment
requirements.

FedEx commented on two aspects of
the notice. First, it questioned whether
it must request an extension of its
current exemption to continue to use
the Mode C and Mode A transponders
installed on its Caravan airplanes until
March 1, 2007. (FedEx’s exemption
expires on March 1, 2006.) Second,
FedEx stated that it has both Mode A
and Mode C transponders installed on
its Caravan airplanes. FedEx questioned
whether it must replace each
transponder with a separate Mode S
transponder.

The FAA does not intend to grant new
exemptions or subsequent extensions of
current exemptions during this interim
period unless circumstances warrant.
FedEx may continue to operate its
Caravan airplanes with Mode A and
Mode C installed, even after expiration
of its exemption, until the transponders
are no longer repairable and must be
replaced. If FedEx finds that the
transponders must be replaced after its
exemption terminates, it must do so in
accordance with the regulations and
install a Mode S transponder. The FAA
proposed the March 2007 date to
provide a reasonable time for operators
to plan for the need to replace outdated
equipment when necessary. The FAA
did not suggest this date to provide a
vehicle for operators to quickly seek an
exemption or extension to bide more
time for which to equip their aircraft.
We do not find that the public interest
is served by simply granting additional
exemptions for yet another year.

It appears to be a business decision by
FedEx to have two transponders
installed in its aircraft. This is not a
regulatory requirement. Consequently, if
FedEx needs to install a Mode S
transponder in its aircraft, it only needs

to install one transponder under the
regulations. Any election to install a
second transponder is at FedEx’s
discretion.

An individual commented that the
ADS-B system is far superior to Mode
S because it has the capability to receive
other traffic and weather information
and urged the adoption of a nationwide
Capstone policy to benefit all operators
(including general aviation) as opposed
to enforcing outdated Mode S
equipment. Also, RAA commented it
would expect the Mode S requirement
to be consistent with the FAA’s long
term objectives for ADS-B to avoid
costly retrofits.

Capstone is a successful initiative, but
is a limited concept for a defined and
remote area in southwest Alaska.
Capstone does not rely on ADS-B
technology but rather on Global
Positioning Systems (GPS) and Wide
Area Augmentation Systems (WAAS) in
areas where ground sensors are not yet
available. ADS-B is not considered an
alternative to the more mature Mode S
technology at this time due to the
uncertain timeframe of widespread
availability of the technology. FAA
plans for expanding the ADS-B
technology to the lower 48 states are
still under review. Lastly, any
requirement to equip and use ADS-B
technology must be established through
rulemaking.

RAA requested that the agency
complete a cost benefit analysis of the
Mode S policy and provide an
opportunity for public comment on that
analysis.

The FAA is required to economically
analyze its intended regulations.? (A
regulatory evaluation, including cost-
benefit analysis, was completed for both
the final rule adopting the Mode S
requirement 2 and the notice proposing
to withdraw the requirement.?) The
FAA is not required to conduct an
economic review because it determines
not to proceed with a proposed
regulation. A number of exemptions
were granted between 1996 and 2005.
The FAA could have simply denied all
requests for exemptions until the Mode
S transponder equipment requirement
was in fact rescinded. However, we did
not view this as supporting the public
interest and concluded that certain
exemptions were justified given the
agency position on Mode S in 1996.
Several operators have benefited from

1Executive Order 12866, Regulatory Flexibility
Act of 1980 (5 U.S.C. 5601, et seq.), Trade
Agreements Act (19 U.S.C. 4 §§2531-2533,
Unfunded Mandate Reform Act of 1995 (Pub. L.
104-4).

252 FR 3380; February 3, 1987.

361 FR 26036; May 23, 1996.
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the exemptions and were able to defer
the equipage costs for several years.
Since that time, technology
developments and the availability of
Mode S avionics dictate that we revise
our policy. As we are retaining the
Mode S transponder requirements, the
basis for the current exemptions no
longer exists. Operators are not entitled
to an exemption as a matter of right.
Consequently, we do not agree with
RAA'’s assertion that the previous grant
of exemptions is tantamount to a rule
and thus deserving of a cost-benefit
analysis. We did view, as critical and
warranting public input, the appropriate
date for which the exemptions would
terminate and that affected operators
would be required to install a Mode S
transponder if their Mode C or Mode A
transponder could not be repaired and
specifically requested comment on that
aspect.

RAA also stated that there are more
than 130,000 general aviation users who
are not required to install Mode S and
questioned why the Mode S transponder
are required for part 135 operators.

The Mode S transponder requirement
for part 91 operations was rescinded in
1992 (57 FR 34614; August 5, 1992). The
agency concluded that the expense of
requiring the equipment for all part 91
operators could not be justified since
the vast majority of general aviation
operators do not operate in congested
airspace. Furthermore, to impose a
Mode S requirement on all such
operators would be unduly burdensome
with little safety benefit. At this time,
we do not see evidence that this
rationale is no longer valid.

As stated previously, any new
exemption or request for extension will
be evaluated carefully as to whether it
would serve the public interest.
Requesting an exemption simply
because previous exemptions have been
granted is not considered in the public
interest.

Adoption of the March 1, 2007 Date

The FAA concludes that March 1,
2007, provides a reasonable timeframe
for the exemptions to terminate. We
intend to judiciously exercise our
authority in reviewing any petitions for
exemption or requests for extension
under 14 CFR 11.81.

Operators are advised that this policy
does not require the installation of
Mode S transponders on March 1, 2007.
Operators may continue to use Mode A
and Mode C transponders beyond the
expiration of their exemption and past
March 1, 2007, until they can no longer
be repaired and must be replaced.

Issued in Washington, DC, on February 9,
2006.

James J. Ballough,

Director, Flight Standards Service.

[FR Doc. E6-2178 Filed 2—14—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 892
[Docket No. 2005N-0467]

Medical Devices; Radiology Devices;
Reclassification of Bone Sonometers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is publishing a
proposed rule to reclassify bone
sonometer devices from class III into
class II, subject to special controls. A
bone sonometer is a device that
transmits ultrasound energy into the
human body to measure acoustic
properties of bone that indicate overall
bone health and fracture risk. Elsewhere
in this issue of the Federal Register,
FDA is announcing the availability of a
draft guidance document entitled “Class
II Special Controls Guidance Document:
Bone Sonometers” that the agency
proposes to use as a special control for
these devices.

DATES: Submit comments by May 16,
2006.

ADDRESSES: You may submit comments,
identified by Docket No. 2005N—-0467,
by any of the following methods:
Electronic Submissions

Submit electronic comments in the
following ways:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.
Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-

mail. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal or the
agency Web site, as described in the
Electronic Submissions portion of this
paragraph.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number(s), found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Robert A. Phillips, Center for Devices
and Radiological Health (HFZ—470),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1212, ext. 130.

SUPPLEMENTARY INFORMATION:

I. Regulatory Authority

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), as
amended by the Medical Device
Amendments of 1979 (the 1976
amendments) (Public Law 94-295), the
Safe Medical Devices Act of 1990
(SMDA) (Pub. L. 101-629), and the Food
and Drug Administration Modernization
Act of 1997 (Public Law 105-115),
established a comprehensive system for
the regulation of medical devices
intended for human use. Section 513 of
the act (21 U.S.C. 360c) established
three categories (classes) of devices,
depending on the regulatory controls
needed to provide reasonable assurance
of their safety and effectiveness. The
three categories of devices are class I
(general controls), class II (special
controls), and class III (premarket
approval).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendments
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devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device type; and (3)
published a final regulation classifying
the device type. FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act) into
class III without any FDA rulemaking
process. Those devices remain in class
III and require premarket approval,
unless and until the device is
reclassified into class I or IT or FDA
issues an order finding the device to be
substantially equivalent, under section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the act
(21 U.S.C. 360(k)) and part 807 (21 CFR
part 807).

A preamendments device that has
been classified into class III may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA), until FDA issues a
final regulation under section 515(b) of
the act (21 U.S.C. 360e(b)) requiring
premarket approval.

Section 513(f)(3) allows FDA to
initiate reclassification of a
postamendment device classified into
class III under section 513(f)(1) of the
act, or the manufacturer or importer of
a device to petition the Secretary of
Health and Human Services for the
issuance of an order classifying the
device in class I or class II. FDA'’s
regulations in 21 CFR 860.134 set forth
the procedures for the filing and review
of a petition for reclassification of such
class III devices. To change the
classification of the device, it is
necessary that the proposed new
classification have sufficient regulatory
controls to provide reasonable assurance
of the safety and effectiveness of the
device for its intended use.

IL. Regulatory History of the Device

A bone sonometer is a
postamendments device classified into
class III under section 513(f)(1) of the
act. Therefore, this generic type of
device cannot be placed in commercial
distribution unless it is reclassified
under section 513(f)(3), or is the subject

of a PMA or notice of completion of a
product development protocol under
section 515 of the act (21 U.S.C. 360e).
Accordingly, under section 513(f)(3) of
the act, FDA is initiating this proposal
to reclassify bone sonometers from class
III to class IT when intended for the
following: (1) Determining the possible
presence of osteoporosis and assessing
fracture risk, (2) monitoring bone
changes over time, and/or (3) assessing
non-age-related bone loss.

III. Device Description

A bone sonometer is a device that
transmits ultrasound energy into the
human body to measure acoustic
properties of bone that indicate overall
bone health and fracture risk. Bone
sonometers are used for determining the
possible presence of osteoporosis and
assessing fracture risk; monitoring bone
changes over time; and assessing non-
age-related bone loss. The primary
components of the device are a voltage
generator, a transmitting transducer, a
receiving transducer, hardware, and
software for reception and processing of
the received ultrasonic signal. By
processing an ultrasonic signal
propagated through a bone, it is possible
to estimate broadband ultrasonic
attenuation (BUA) and/or speed of
sound (SOS). These two acoustic
parameters have also been shown in
prospective clinical trials to predict
fracture incidence (Refs. 1 and 2). In this
way, BUA and SOS can be used to aid
a physician in determining the possible
presence of osteoporosis and assessing
fracture risk; monitoring bone changes
over time; and assessing non-age-related
bone loss.

IV. Summary of the Data Upon Which
the Reclassification is Based

FDA is proposing this reclassification
based on experience with the device
and information on the benefits and
risks of the device that have developed
since the device’s classification into
class III. Specifically, distinct bone
sonometers from different
manufacturers demonstrate similar
performance and increases the agency’s
confidence in this technology. In
addition, a recent study of 149,524
women compared four peripheral
techniques, including bone sonometry,
peripheral dual energy x-ray
absorptiometry (DEXA), finger DEXA,
and heel single x-ray absorpiometry, for
their ability to predict fracture
incidence within one year of
measurement. (Ref. 3.) The results show
that all four techniques were equally
effective for this purpose. Peripheral
DEXA and finger DEXA are in class II.

Moreover, as discussed next,
information regarding the risks of the
device, along with measures to mitigate
these risks, has developed. FDA believes
this information is sufficient to establish
special controls for this device that will
provide a reasonable assurance of its
safety and effectiveness if it is
reclassified into class II.

V. Risks to Health

FDA believes that bone sonometers,
when used for determining the possible
presence of osteoporosis and assessing
fracture risk; monitoring bone changes
over time; or assessing non-age-related
bone loss; should be reclassified into
class II because special controls, in
addition to general controls, can provide
reasonable assurance of the safety and
effectiveness of the device, and there is
sufficient information to establish
special controls to provide such
assurance. After considering the
information regarding bone sonometer
use and technology, published
literature, and medical device reports,
FDA has evaluated the risks to health
associated with use of these devices.
FDA believes that electrical shock;
electromagnetic compatibility; tissue
damage; and inaccurate measurement
present risks to health associated with
the use of bone sonometers. The draft
special controls guidance document
entitled ““Class II Special Controls
Guidance Document: Bone Sonometers”
aids in mitigating the risks by
recommending performance
characteristics, safety testing, and
appropriate labeling.

VI. Special Controls

Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of the draft guidance
document entitled “Class II Special
Controls Guidance Document: Bone
Sonometers,” that the agency is
proposing to use as the special control
for these device types. The draft
guidance document contains specific
recommendations with regard to device
performance testing and other
information that should be included in
a premarket (510(k)) notification
submission. Particular sections of the
guidance document address the
following: (1) Electrical safety, (2)
electromagnetic compatibility, (3)
acoustic intensity, (4) device
performance characteristics, and (5)
labeling. FDA believes that this draft
special controls guidance, in addition to
general controls, can address the risks to
heath described in section V of this
document.

In table 1 of this document, FDA has
identified the risks to health associated
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with the use of these devices in the first
column and the recommended
mitigation measures identified in the
draft class II special controls guidance
document in the second column. These
recommendations will also help ensure
that the device has appropriate

performance characteristics and labeling
for its use.

Following the effective date of any
final reclassification rule based on this
proposal, any firm submitting a 510(k)
submission for a bone sonometer device
will need to address the issues covered

TABLE 1

in the class II special controls guidance
document. However, the firm need only
show that its device meets the
recommendations of the class II special
controls guidance document or in some
other way provides equivalent
assurances of safety and effectiveness.

Identified Risk

Recommended Mitigation Measures

Electrical shock

Electrical Safety

Electromagnetic interference

Electromagnetic Compatibility

Tissue damage

Acoustic Intensity

Inaccurate measurement leading to inappropriate therapy

Non-Clinical Testing
Clinical Testing
Labeling

VII. FDA’s Findings

FDA believes that bone sonometers
should be reclassified into class II
because special controls, in addition to
general controls, will provide
reasonable assurance of the safety and
effectiveness of these devices, and there
is sufficient information to establish
special controls to provide such
assurance. FDA, therefore, is proposing
to reclassify bone sonometers into class
II and establish the class II special
controls guidance document as a special
control for these devices.

FDA believes for this type of device,
premarket notification is necessary to
provide reasonable assurance of the
device’s safety and effectiveness;
therefore, the device would not be
exempt from premarket notification
requirements (section 510 of the act).
Thus, persons intending to market this
type of device must submit to FDA a
premarket notification, prior to
marketing the device, which contains
information about the device they
intend to market.

VIII. Effective Date

FDA proposes that any final rule that
may issue based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

IX. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this reclassification
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

X. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety and other advantages;
distributive impacts; and equity). The
agency believes that this proposed rule
is not a significant regulatory action as
defined by the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Reclassification of these
devices from class III to class II will
relieve all manufacturers of this device
type of the costs of complying with the
premarket approval requirements in
section 515 of the act. Because
reclassification will reduce regulatory
costs with respect to this device type, it
will impose no significant economic
impact on any small entities, and it may
permit small potential competitors to
enter the marketplace by lowering their
costs. The agency, therefore, certifies
that this proposed rule, if finalized, will
not have a significant economic impact
on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may

result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

XI. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

XII. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA) (44 U.S.C. 3501—
3520) is not required.

FDA also tentatively concludes that
the special controls guidance document
identified by this proposed rule does
not contain new information collection
provisions that are subject to review and
clearance by OMB under the PRA.
Elsewhere in this issue of the Federal
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Register, FDA is publishing a notice
announcing the availability of the draft
guidance document entitled “Class II
Special Controls Guidance Document:
Bone Sonometers.” The notice contains
an analysis of the paperwork burden for
the draft guidance.

XIII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m. Monday through Friday.

XIV. References

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday:

1. Bauer, D. C., et al., “Broadband
Ultrasound Attenuation Predicts Fractures
Strongly and Independently of Densitometry
in Older Women,”” Archives of Internal
Medicine, 157, pp. 629-634, 1997.

2. Hans, D., et al., “Ultrasonographic Heel
Measurements to Predict Hip Fracture in
Elderly Women: The EPIDOS Prospective
Study,” Lancet, 348, pp. 511-514, 1996.

3. Miller, P. D., et al., “Prediction of
Fracture Risk in Postmenopausal White
Women With Peripheral Bone Densitometry:
Evidence From the National Osteoporosis
Risk Assessment,” Journal of Bone and
Mineral Research, 17, pp. 2222-2230, 2002.

List of Subjects in 21 CFR Part 892

Medical devices, Radiation
protection, X-rays.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 892 be amended as follows:

PART 892—RADIOLOGY DEVICES

1. The authority citation for 21 CFR
part 892 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
3604, 371.

2. Add section 892.1180 to subpart B
to read as follows:

§892.1180 Bone sonometer.

(a) Identification. A bone sonometer is
a device that transmits ultrasound
energy into the human body to measure
acoustic properties of bone that indicate
overall bone health and fracture risk.

The primary components of the device
are a voltage generator, a transmitting
transducer, a receiving transducer, and
hardware and software for reception and
processing of the received ultrasonic
signal.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance Document: Bone
Sonometers.” See § 892.1(e) of this
chapter for the availability of this
guidance document.

Dated: January 17, 2006.

Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. E6-2076 Filed 2—14—06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Parts 67 and 68
[USCG—2005-20258]

RIN 1625-AA95

Vessel Documentation: Lease

Financing for Vessels Engaged in the
Coastwise Trade

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend its regulations for documenting
lease-financed vessels that have a
‘“coastwise endorsement” (i.e., vessels
used in trade and passenger service
within the U.S. or between U.S. ports
and those used in dredging and towing
in U.S. waters). The vessels affected by
this proposal are owned by foreign-
owned or controlled U.S. companies,
where there is a “demise charter” to a
U.S. citizen (i.e., an agreement for the
charterer to assume responsibility for
operating, crewing, and maintaining the
vessel as if the charterer owned it).
DATES: Comments and related material
must reach the Docket Management
Facility on or before May 16, 2006.
Comments sent to the Office of
Management and Budget (OMB) on
collection of information must reach
OMB on or before May 16, 2006.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2005-20258 to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web Site: http://dms.dot.gov.

(2) Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Washington, DC
20590-0001.

(3) Fax: 202—-493-2251.

(4) Hand delivery: Room PL—401 on
the Plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202-366—
9329.

(5) Federal eRulemaking Portal:
http://www.regulations.gov.

You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street, NW., Washington, DC
20503, ATTN: Desk Officer, U.S. Coast
Guard.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Patricia Williams, Deputy
Director, National Vessel
Documentation Center, Coast Guard,
telephone 304-271-2506. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—493-0402.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Public Participation and Request for
Comments

II. Background and Purpose

III. Discussion of Proposed Rule

A. Third-party audits.

B. Waiver of qualified proprietary cargo
requirement by the Secretary of
Transportation.

C. Reorganization of the requirements for a
coastwise endorsement under a demise
charter.

D. Derivation table for proposed 46 CFR
part 68.

E. Changes to existing 46 CFR part 67.

F. Requirements under the 2004 Act
(proposed subpart C).

G. Existing requirements under 46 CFR
part 67 (proposed subpart D).

IV. Regulatory Analysis
V. List of Subjects
VI. Regulatory Text

1. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://dms.dot.gov
and will include any personal
information you have provided. We
have an agreement with the Department
of Transportation (DOT) to use the
Docket Management Facility. Please see
DOT’s “Privacy Act” paragraph below.
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Submitting comments: If you submit a
comment, please include your name and
address, identify the docket number for
this rulemaking (USCG-2005-20258),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. You may submit your
comments and material by electronic
means, mail, fax, or hand delivery to the
Docket Management Facility at the
address under ADDRESSES; but please
submit your comments and material by
only one means. If you submit them by
mail or delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Viewing comments and documents:
To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://dms.dot.gov at any time and
conduct a simple search using the
docket number. You may also visit the
Docket Management Facility in room
PL—401 on the Plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Public Meeting: We do not now plan
to hold a public meeting. But you may
submit a request for one to the Docket
Management Facility at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

II. Background and Purpose

The Coast Guard Authorization Act of
1996 (1996 Act) amended the vessel
documentation laws to promote lease
financing of vessels with a coastwise
endorsement on their certificate of
documentation. Public Law 104-324,
section 1113(d), 46 U.S.C. 12106(e). A

coastwise endorsement is required to
engage in trade and passenger service
within or between U.S. ports and in
dredging and towing in U.S. waters. The
vessels affected by this proposal are
owned by foreign-owned or controlled
U.S. companies that are demise
chartered to a coastwise qualified U.S.
citizen. A coastwise qualified citizen
can be either an individual who is a
U.S. citizen or any other entity that is
at least 75 percent U.S. owned and
controlled.

Lease financing has become a very
common way to finance capital assets in
the maritime industry. Under lease
financing, ownership of the vessel is in
the name of the owner, with a demise
charter to the charterer (i.e., the
operator) of the vessel. A demise or
bareboat charter is an agreement in
which the charterer assumes the
responsibility for operating, crewing,
and maintaining the vessel as if the
charterer owned it. Because of the
potential cost savings, many vessel
operators choose to acquire or build
vessels through lease financing, instead
of the traditional mortgage financing.
But, until the 1996 Act, operators were
prevented from obtaining lease
financing from U.S. companies that are
less than 75 percent U.S. owned,
because the leasing company had to be
a U.S. citizen under section 2 of the
Shipping Act, 1916, which requires at
least 75 percent U.S. ownership. 46
U.S.C. app. 802.

The Coast Guard published a final
rule in the Federal Register on February
4, 2004, implementing most of the
provisions of the 1996 Act. 69 FR 5390.
On the same day, the Coast Guard and
the Maritime Administration published
a joint notice of proposed rulemaking
(NPRM) entitled “Vessel
Documentation: Lease Financing for
Vessels Engaged in the Coastwise Trade;
Second Rulemaking.” 69 FR 5403.
However, on August 9, 2004, the
President signed the Coast Guard and
Maritime Transportation Act of 2004
(2004 Act), which made amendments to
46 U.S.C. 12106 with regard to certain
vessels engaged in the coastwise trade.
Public Law 108-293. In response to
those changes, the Coast Guard and
Maritime Administration withdrew the
joint NPRM. 70 FR 19376 (Apr. 13,
2005).

Subsection 608(a) of the 2004 Act
adds a new paragraph (f) to 46 U.S.C.
12106 setting forth an ownership
certification requirement. Under
subsection 608(a), the owner of a lease-
financed vessel must now certify each

ear:
e That it (or, if the vessel is owned by
a trust or similar arrangement, the

beneficiary of the trust or similar
arrangement) is a leasing company,
bank, or financial institution;

e That it owns or holds the beneficial
interest in the vessel solely as a “passive
investment,” as defined in 608(a);

e That it does not operate any vessel
for hire and is not an affiliate of any
person who operates any vessel for hire;
and

e That it is independent from, and
not an affiliate of, any charterer of the
vessel or any person who has the right,
directly or indirectly, to control or
direct the movement or use of the
vessel.

In addition, subsection 608(a) allows
a separate certification for tank vessels
that primarily carry qualified
proprietary cargo such as oil, petroleum
products, petrochemicals, or liquefied
natural gas. Subsection 608(b) provides
requirements for a few particular vessels
in the Alaska trade and is referenced in
the note to proposed § 68.60. Subsection
608(c) provides for a permanent
grandfather from the provisions of
subsection 608(a) for most vessels
documented under 46 U.S.C. 12106(e)
on or before August 9, 2004, the date of
enactment of the 2004 Act.

III. Discussion of Proposed Rule

This NRPM would amend the
regulations on the documentation for
U.S.-built vessels owned by foreign-
owned or controlled U.S. companies
that are lease financed to a U.S. citizen
for use in the coastwise trade. This
proposed rule addresses amendments
provided by Congress under the 2004
Act concerning information needed to
determine the eligibility of a vessel
owner for a coastwise endorsement
under the lease-financing law.
Specifically, it proposes the following
changes:

e Update and provide consistent
documentation requirements to
determine the eligibility of lease-
financed vessels for coastwise
endorsements.

e Permanently grandfather, from the
new requirements, all lease-financed
vessels, except for offshore supply
vessels (OSV) documented on or before
August 9, 2004.

¢ Require owners of lease-financed
OSVs with valid coastwise
endorsements issued before August 9,
2004, to reapply for a new coastwise
endorsement by August 9, 2007.

¢ Require all owners of lease-financed
vessels with recently-issued coastwise
endorsements (i.e., those issued after
August 9, 2004) to certify each year that
their ownership and investment status
has not changed.
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¢ Require entities that enter into a
demise sub-charter agreement to file a
copy of the sub-charter and
amendments to the sub-charter with the
Director of the National Vessel
Documentation Center (NVDC).

A. Third-party audits. Our February 4,
2004, NPRM that was withdrawn on
April 13, 2005, requested comments as
to whether we should require that
endorsement applications to the Coast
Guard be audited by a third party. 69 FR
5403. We stated that we were
considering requiring each applicant to
provide a certification from an
independent auditor with expertise in
the business of vessel financing and
operations. That certification would
provide additional assurance that the
transaction would in fact qualify under
the lease-financing statute and
regulations. However, we recognized
that this additional requirement would
add time and cost to the process of
preparing the application. We expressed
particular interest in obtaining
comments on this question.

The responses received were evenly
split between those favoring third-party
audits and those opposing it. However,
in light of the new self-certification
requirement in section 608 of the 2004
Act, which is reflected in proposed
§68.65, it would appear that the cost of
third-party audits would outweigh any
benefits. 46 U.S.C. 12106(f). The 2004
Act prohibits owners from being
affiliates of vessel operators, which
should not require a third-party audit.
For this reason, we have not included a
third-party-audit requirement in our
proposed regulatory changes. However,
before reaching a conclusion on this
matter, we again seek comments on this
question.

B. Waiver of qualified proprietary
cargo requirement by the Secretary of
Transportation. Section 608(d) of the
2004 Act authorizes the Secretary of
Transportation to waive or reduce the
requirement that at least 70 percent of
annual cargo consist of qualified
proprietary cargo under 46 U.S.C.
12106(f)(3)(A)(iii) for vessels owned by
entities with ship-operating affiliates.
This provision will be handled by the
Secretary of Transportation under
subsection 608 and will not be
implemented by this proposed rule. See
the note at the end of proposed § 68.65.

C. Reorganization of the requirements
for a coastwise endorsement under a
demise charter. To improve
organization of the existing regulations
for qualifying and documenting a vessel
with a coastwise endorsement under a
demise charter, we propose that they be
transferred, without substantive change
(except as described in paragraph G

below), from 46 CFR part 67 to 46 CFR
part 68, which deals with other
exceptions to the normal coastwise
rules. In addition, all of the subparts
and sections in existing part 68 would
be re-designated to remove the
outmoded, hyphenated numbering
system. The existing regulations for
coastwise endorsement under a demise
charter would be placed in proposed
subpart D and the new regulations
under the 2004 Act would be placed in
proposed subpart C. The following
derivation table sets out the sources of
each of the re-designated subparts and
sections.

D. Derivation table for proposed 46
CFR part 68.

Proposed Source
Subpart 68.01.
New.
68.01-1.
68.01-3.
68.01-5.
68.01-7.
68.01-9.
68.01-11.
68.01-13.
68.01-15.
. 68.01-17.
Appendix A to Sub- Appendix A to Sub-
part A. part 68.01.
Appendix B to Sub- Appendix B to Sub-
part A. part 68.01.
Subpart B .......cce.... Subpart 68.05.
§68.25 68.05-1.
§68.27 ... 68.05-3.
§68.29 ... 68.05-5.
§68.31 .... 68.05-7.
§68.33 ... 68.05-9.
§68.35 ... 68.05—11.
§68.37 68.05-13.
Appendix A to Sub- Appendix A to Sub-
part B. part 68.05.
Appendix B to Sub- Appendix B to Sub-
part 68.05.
New.
New.
New.
67.20.
New.
( New.
(b) 67.147(b).
( 67.179.
§68.75(a)(6) ...ccevvnnen. 67.147(a)(1) and
@)(@).
§68.80 ..oooeeiireenenn New.
Subpart D New.
§68.100 New.
§68.103 New.
§68.105 New.
§68.107 67.147.
§68.109 67.179.
§68.111 67.167(c)(10).

Part 68 would be renamed
“DOCUMENTATION OF VESSELS:
COASTWISE ENDORSEMENT;
EXCEPTIONS TO OWNERSHIP
QUALIFICATION.” This heading better
reflects the purpose of part 68, which

already contains the existing rules for
coastwise qualification of vessels
documented under the Bowaters
Amendment and for oil spill response
vessels. It would now also contain the
lease-financing provisions under 46
U.S.C. 12106(e).

Existing subpart 68.03, which had
been reserved for documentation of
vessels under the Act of August 9, 1954,
but which was never used, would be
removed as unnecessary.

E. Changes to existing 46 CFR part 67.
Because of the above described
reorganization, the existing lease-
financing provisions in part 67 would
be moved, without substantive change
(except as described in paragraph G
below), to part 68, subpart D. The
definitions of certain terms in § 67.3
would be relocated to proposed
§68.103.

Section 67.20, Coastwise endorsement
for a vessel under a demise charter,
would be transferred to 68.105.
References to 67.20 would be removed
from §67.35(c), 67.36(c)(2), and
67.39(c)(2) and replaced with references
to §68.60 or 68.105.

Section 67.147, Application
procedure: Coastwise endorsement for a
vessel under a demise charter, would be
revised and re-designated as proposed
68.60, Eligibility of a vessel for a
coastwise endorsement under [subpart
Cl.
In 67.167, Requirements for exchange
of Certificate of Documentation,
paragraph(c)(10) would be revised by
removing the list of requirements for
exchange of a Certificate of
Documentation for a vessel endorsement
under 46 U.S.C. 12106(e). This would be
replaced with a reference to the
requirements now in proposed § 68.80
and 68.111. Paragraph (c)(11) of 67.167
would be removed.

Section 67.179, Application
Procedure: Coastwise operation of a
barge under a demise charter, is revised
and re-designated as proposed 68.75,
Application procedure for barges to be
operated in coastwise trade without
being documented.

F. Requirements under the 2004 Act
(proposed subpart C). These proposed
requirements track subsection 608(a) of
the 2004 Act, which added new
paragraph (f) to 46 U.S.C. 12106, setting
forth an ownership certification
requirement. New subpart C, consisting
of §§68.50 through 68.80, would
address vessels with a coastwise
endorsement issued on or after August
9, 2004. Section 68.50 would provide
the purpose and applicability of the new
subpart. Section 68.55 would include
the definition of the terms “affiliate,”
“cargo,” “oil,” “‘operation or
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management,” “passive investment,”
“qualified proprietary cargo,” ‘“‘sub-
charter,” and “United States affiliate.”
These definitions would come from the
2004 Act.

G. Existing requirements under 46
CFR part 67 (proposed subpart D).
These requirements would be moved
from part 67 to the new part 68, subpart
D, consisting of § 68.100 through 68.111,
which would address vessels with a
coastwise endorsement issued before
August 9, 2004.

The 2004 Act granted special rights to
vessels under a demise charter that were
eligible for, and received, a document
with a coastwise endorsement before
August 9, 2004; to barges deemed
eligible to operate in coastwise trade
before August 9, 2004, without being
documented; and to certain replacement
vessels. Until August 9, 2007, this
subpart would also apply to OSVs with
a certificate of documentation endorsed,
as of August 9, 2004, with a coastwise
endorsement under 46 U.S.C. 12106(e).

Proposed 68.103 would set forth
definitions for terms carried over from
existing §67.3.

Proposed §68.107(d) and (e) and
68.109(d) and (e) (as transferred from
existing § 67.147(d) and 67.179(d))
would change the provision for
notifying the Coast Guard’s NVDC of
sub-charters. In the existing regulations,
notice is required only when requested
by the Director of the NVDC. These
provisions would be changed to require
notice of demise sub-charters even
without a request from the Director,
while notice of other sub-charters
remains only upon request by the
Director. These changes, also found in
proposed §§ 68.70(d) and (e) and
68.75(d) and (e), would assist the Coast
Guard in determining whether an entity
meets the statutory requirements.

IV. Regulatory Analysis
Assessment

This proposed rule is a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review. The Office of
Management and Budget (OMB) has
reviewed it under that Order. It requires
an assessment of potential costs and
benefits under section 6(a)(3) of that
Order. We expect the economic impact
of this proposed rule to be minimal. A
draft Regulatory Analysis is available in
the docket where indicated under the
“Public Participation and Request for
Comments” section of this preamble. A
summary of the analysis follows:

The Coast Guard proposes to amend
its regulations on the documentation for
U.S.-built vessels owned by foreign-

owned or controlled U.S. companies
that are lease financed to a U.S. citizen
for use in the coastwise trade. This
proposed rule mostly addresses
amendments provided by Congress
under the Coast Guard and Maritime
Transportation Act of 2004 concerning
information needed to determine the
eligibility of a vessel owner for a
coastwise endorsement under the lease-
financing law.

This proposed rule would update and
provide consistent documentation
requirements to determine the eligibility
of lease-financed vessels for coastwise
endorsements as discussed under the
“Discussion of Proposed Rule” section
of this preamble. The proposed rule also
implements the Congressionally-
mandated permanent grandfathering of
all lease-financed vessels, except for
OSVs documented on or before August
9, 2004, from the new requirements.
However, this proposed rule would
make three changes to the existing
regulations that would cause additional
costs to industry. First, it would require
owners of lease-financed OSVs with
valid coastwise endorsements issued
before August 9, 2004, to reapply for a
new coastwise endorsement by August
9, 2007. Second, it would require all
owners of lease-financed vessels with
recently issued coastwise endorsements
(i.e., those issued after August 9, 2004)
to certify each year that their ownership
and investment status has not changed.
Lastly, it would require entities that
enter into a demise sub-charter
agreement to file a copy of the sub-
charter and amendments to the sub-
charter with the Director of the NVDC.
These changes are additional collection-
of-information (paperwork)
requirements.

Based on Coast Guard data, there are
currently eight owners of OSVs that
would be affected by this proposed rule.
We also estimate from the Coast Guard
data and from NVDC information that
there would be 25 current and future
owners affected by the annual
certification requirements of this
proposed rule, which includes the eight
owners of OSVs affected by this
proposed rule. We do not have
historical data on the number of affected
entities impacted by the proposed
collection-of-information requirements
for demise sub-charter agreements. We
assume there would be approximately
three demise sub-charter agreements
over the next 10 years based on NVDC
projections.

We estimate that the total first-year
cost of this proposed rule to industry is
$11,059. This first-year cost includes the
one-time cost to the affected OSV
owners to reapply for a new coastwise

endorsement, the first year cost of
annual certification for the affected
vessel owners, and a portion of the cost
to affected vessel charterers associated
with paperwork submissions of future
demise sub-charter agreements. After
the first year of implementation, the
total annual cost of this proposed rule
to industry is $1,621, which is the first-
year cost less the one-time cost to the
affected OSV owners to reapply for a
new coastwise endorsement. The
estimated 10-year (2005-2014),
discounted present value of the total
cost of this proposed rule to all affected
owners and charterers is $21,623 based
on a 7 percent discount rate and $23,684
based on a 3 percent discount rate.

The benefit of this proposed rule
would be that it updates and provides
consistent documentation requirements.
These requirements comply with
mandates provided by Congress under
the 2004 Act concerning information
and documentation needed to determine
the eligibility of a vessel owner. These
updated documentation requirements
would assist the Coast Guard in
determining the eligibility of lease-
financed vessels for coastwise
endorsements. We need this information
to determine whether an entity meets
the current statutory requirements. The
result of these proposed documentation
requirements would support our efforts
to accurately issue coastwise
endorsements to eligible lease-financed
vessels.

We are interested in the potential
impacts from this proposed rule. If you
think that this proposed rule would
have a significant economic impact on
you, your business, or your
organization, please submit a comment
to the Docket Management Facility at
the address under ADDRESSES. In your
comment, explain why, how, and to
what degree you think this rule would
have an economic impact on you.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This proposed rule would affect
owners of lease-financed OSVs with
valid coastwise endorsements issued
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before August 9, 2004, owners of lease-
financed vessels with recently-issued
coastwise endorsements, and charterers
that enter into a demise sub-charter
agreement.

The owners mentioned above are U.S.
subsidiaries or branch companies that
are owned or controlled by larger,
foreign, corporate affiliates and,
therefore, are considered as “one party
with such interests aggregated’” under
the small business size regulations (13
CFR 121.103). We determined whether
an owner is a small or large entity using
the North American Industry
Classification System (NAICS) codes
and the small entity revenue or
employee size standards provided by
the U.S. Small Business Administration
(SBA).

Based on our initial determination,
the owners in each NAICS code category
exceed the SBA size standard and are
classified as large businesses. We used
the following NAICS codes and SBA
size standards to evaluate owner size:

e 238910—Site Preparation
Contractors, $12 million in annual
corporate revenue.

e 483111—Deep Sea Freight
Transportation, 500 annual corporate
employees.

e 532310—General Rental Centers,
$6 million in annual corporate revenue.

¢ 551111—Bank Holding Companies,
$6 million in annual corporate revenue.

There would be costs of this proposed
rule for the charterers of the lease-
financed vessels mentioned above.
Charterers would be affected by this
proposed rule if they enter into a demise
sub-charter agreement. However, we
have determined that the possible
charterers affected by the additional
costs are classified as large businesses.
We used the following NAICS codes and
SBA size standards to evaluate the
charterer size:

e 213112—Support Activities for Oil
and Gas Operations, $6 million in
annual corporate revenue.

e 483111—Deep Sea Freight
Transportation, 500 annual corporate
employees.

This initial determination indicates
that the owners and charterers affected
by this proposed rule are classified as
large businesses by SBA standards.
Therefore, at this time, the Coast Guard
certifies, under 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities. If
you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment to the Docket

Management Facility at the address
under ADDRESSES. In your comment,
explain why you think it qualifies and
how and to what degree this proposed
rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996, we want to assist
small entities in understanding this
proposed rule so that they can better
evaluate its effects on them and
participate in the rulemaking. Public
Law 104-121. If the rule would affect
your small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please consult
Patricia Williams, Deputy Director,
National Vessel Documentation Center
(NVDCQ), U.S. Coast Guard, telephone
304-271-2506. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This proposed rule would call for a
collection of information under the
Paperwork Reduction Act of 1995 and
require a revision to an existing
collection. 44 U.S.C. 3501-3520.

As defined in 5 CFR 1320.3(c),
“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other, similar
actions. The title and description of the
information collection, a description of
those who must collect the information,
and an estimate of the total annual
burden follow. The estimate covers the
time for reviewing instructions,
searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection.

Under 46 CFR 68.65, 68.70, 68.75,
68.100, 68.107, and 68.109, this
proposed rule would amend the
collection-of-information requirements
for vessel owners and charterers
engaging in the coastwise trade under
the lease-financing provisions of 46
U.S.C. 12106(e). The Coast Guard needs

this information to determine whether
an entity meets the statutory
requirements. These provisions will
require modifying the burden in the
collection previously approved by the
Office of Management and Budget
(OMB) under OMB Control Number
1625—0027 (formerly 2115-0110).

Title: Vessel Documentation: Lease
Financing for Vessels Engaged in the
Coastwise Trade; Third Rulemaking.

OMB Control Number: 1625-0027.

Summary of the Collection of
Information: This proposed rule would
add new collection-of-information
requirements in proposed §§ 68.65,
68.70, 68.75, 68.100, 68.107, and 68.109
for vessel owners and charterers
applying to engage in the coastwise
trade under the lease-financing
provisions of 46 U.S.C. 12106(e). These
new requirements would require a
change in previously approved
collection under OMB Control No.
1625-0027.

Need for Information: The Coast
Guard needs this information to
determine whether an entity meets the
statutory requirements.

Proposed Use of Information: The
Coast Guard would use this information
to determine whether an entity meets
the statutory requirements.

Description of Respondents: The
respondents are vessel owners and
charterers that engage in the coastwise
trade under the lease-financing
provisions of 46 U.S.C. 12106(e). We
estimate that this proposed rule would
involve one-time responses for owners
of lease-financed OSVs that must
reapply for new certificates of
documentation, annual responses for
owners that must submit ownership
certifications, and the possibility of an
additional response every 3 years for
entities involved in demise sub-charters.

Number of Respondents: The existing
OMB-approved number of respondents,
as adjusted on February 4, 2004, is
180,035. This proposed rule would
increase the number of respondents in
this OMB-approved collection by
approximately 25. The total number of
respondents would be 180,060.

Frequency of Response: The existing
OMB-approved number of responses, as
adjusted on February 4, 2004, is
245,285. It will vary by year due to the
grandfathering provisions of the
proposed rule. The first year of this
proposed rule would increase that
number by 58. After the first year of
implementation, the increase would be
25 annually. We estimate an additional
response every 3 years for entities
involved in demise sub-charters.
However, we consider this negligible.
The total number of responses in the
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first year of implementation would be
245,343 and 245,310 annually
thereafter.

Burden of Response: The burden
resulting from this proposed rule would
arise from changes that require entities
that own certain lease-financed OSVs to
reapply for new coastwise endorsements
and require certain entities to submit
annual ownership certifications to the
NVDC. We estimate that it would take
a total of 30 minutes per OSV to
complete the application for a new
coastwise endorsement, since the
current Coast Guard paperwork-burden
time for this application (Form CG—
1258) is 30 minutes. We estimate that it
would take 5 minutes processing time to
sign and submit the annual ownership
certification form, since the Coast Guard
paperwork-burden time for the
Endorsement Renewal Certification
(Form CG-1280), a similar form, is 5
minutes.

Estimate of Total Annual Burden: The
existing OMB-approved total annual
burden, as adjusted on February 4, 2004,
is 50,512 hours. The first year of this
proposed rule would increase that
number by approximately 19 hours.
After the first year of implementation,
the increase would be approximately 2
hours annually. The total number of
hours in the first year of implementation
would be 50,531 and 50,514 annually
thereafter.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we have submitted a copy of
this proposed rule to OMB for its review
of the collection of information.

We ask for public comment on the
proposed collection of information to
help us determine how useful the
information is; whether it can help us
perform our functions better; whether it
is readily available elsewhere; how
accurate our estimate of the burden of
collection is; how valid our methods for
determining burden are; how we can
improve the quality, usefulness, and
clarity of the information; and how we
can minimize the burden of collection.

If you submit comments on the
collection of information, submit them
both to OMB and to the Docket
Management Facility where indicated
under ADDRESSES, by the date under
DATES.

You need not respond to a collection
of information unless it displays a
currently valid control number from
OMB. Before the requirements for this
collection of information become
effective, we will publish notice in the
Federal Register of OMB’s decision to
approve, modify, or disapprove the
collection.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them.

We have analyzed this proposed rule
under that Order and have determined
that it does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order. Though
it is a ““significant regulatory action”
under Executive Order 12866, it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(d), of the Instruction, from further
environmental documentation. This
proposed rulemaking is administrative
in nature and concerns the
documentation of vessels engaged in the
coastwise trade. A preliminary
“Environmental Analysis Check List” is
available in the docket where indicated
under the ‘“Public Participation and
Request for Comments” section of this
preamble. Comments on this section
will be considered before we make the
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final decision on whether this rule
should be categorically excluded from
further environmental review.

List of Subjects
46 CFR Part 67

Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 68

Oil pollution, Reporting and
recordkeeping requirements, Vessels.

Regulatory Text

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 46 CFR parts 67 and 68 as
follows:

PART 67—DOCUMENTATION OF
VESSELS

1. The authority citation for part 67
continues to read as follows:

Authority: 14 U.S.C. 664; 31 U.S.C. 9701;
42 U.S.C. 9118; 46 U.S.C. 2103, 2110; 46
U.S.C. app. 876; Department of Homeland
Security Delegation No. 0170.1.

§67.3 [Amended]

2.In §67.3, remove the following
terms and their definitions: ‘“affiliate,”
“group,” “operation or management of

9 ¢ 9 ¢

vessels,” “parent,” “primarily engaged
in leasing or other financing
transactions,” “sub-charter,” and
“subsidiary.”

§67.20 [Removed]
3. Remove §67.20.

§67.35 [Amended]

4. In §67.35(c), remove the words
“§67.20” and add, in their place, the
words ‘“§§68.60 or 68.105 of this
chapter”.

§67.36 [Amended]

5.In §67.36(c)(2), remove the words
“§67.20” and add, in their place, the
words “§§68.60 or 68.105 of this
chapter”.

§67.39 [Amended]

6.In §67.39(c)(2), remove the words
“§67.20” and add, in their place, the
words “§§68.60 or 68.105 of this
chapter”.

§67.147 [Removed]

7. Remove §67.147.

8.In §67.167, in paragraph (c)(9),
following the semicolon, add the word
“and”; revise paragraph (c)(10) to read
as shown below; and remove paragraph

(c)(11):

§67.167 Requirement for exchange of
Certificate of Documentation.

* * * * *

(C) * % %

(10) For a vessel with a coastwise
endorsement under 46 U.S.C. 12106(e),
one of the events in §§68.80 or 68.111

of this chapter occurs.
* * * * *

§67.179 [Removed]
9. Remove §67.179.

PART 68—DOCUMENTATION OF
VESSELS: EXCEPTIONS TO
COASTWISE QUALIFICATION

10. Revise the authority citation for
part 68 to read as follows:

Authority: 14 U.S.C. 664; 31 U.S.C. 9701;
42 U.S.C. 9118; 46 U.S.C. 2103, 2110; 46
U.S.C. app. 876; Department of Homeland
Security Delegation No. 0170.1.

11. Revise the heading to part 68 to
read as shown above.

Subpart 68.03 [Removed]

12. Remove subpart 68.03.

13. In part 68—

a. Redesignate the subparts and their
appendices as shown in the following
table:

Old subpart/appendix

New subpart/appendix

Subpart 68.01
Appendix A to Subpart 68.01 of Part 68 ....
Appendix B to Subpart 68.01 of Part 68 ....
Subpart 68.03
Subpart 68.05
Appendix A to Subpart 68.05 of Part 68 ....
Appendix B to Subpart 68.05 of Part 68

Subpart A.

[Removed].
Subpart B.

Appendix A to Subpart A of Part 68.
Appendix B to Subpart A of Part 68.

Appendix A to Subpart B of Part 68.
Appendix B to Subpart B of Part 68.

b. In the redesignated subparts,
redesignate the sections as shown in the
following table:

Old section New section

68.3

68.5

68.7

68.9
68.11
68.13
68.15
68.17
68.19
68.25
68.27
68.29
68.31
68.33
68.35
68.37

c. In the redesignated sections listed
in the first column of the following
table, the reference in the second

column is revised to read as shown in
the third column:

: Ol New

New section reference reference
68.01-3 68.5
68.01-9(a) 68.11(a)
68.01-1 68.3
68.01-9(a) 68.11(a)
68.01-5 68.7
68.01-3(a) 68.5(a)
68.01-11 68.13
68.01-13 68.15
68.01-7 68.9
13 68.15
68.01-15 68.17
68.01-17 68.19
68.01-15 68.17
68.01-1 68.3
68.01-15(c) 68.17(c)
68.01-1 68.3
68.01-5 68.7
68.05-9 68.33
68.05-5 68.29
68.05-13 68.37
68.05-7(a) 68.31(a)

’ Old New
New section reference reference
68.37 ..ccovveenen. 68.05-11(a) 68.35(a)
68.37 ..ccovveene. 68.05-5 68.29
68.37 .cccovveen. 68.05-9 68.33

d. The table of contents for part 68
reads as follows:

PART 68—DOCUMENTATION OF
VESSELS: EXCEPTIONS TO
COASTWISE QUALIFICATION

Subpart A—Regulations for Engaging in

Limited Coastwise Trade

Sec.

68.1 Purpose of subpart.

68.3 Definitions for the purposes of this
subpart.

68.5 Requirements for citizenship under 46
U.S.C. App. 833-1.

68.7 Qualification as an 883—1 corporation.

68.9 Qualification as a parent or subsidiary.

68.11 Cessation of qualifications.
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68.13 Privileges conferred—documentation
of vessels.

68.15 Privileges conferred—operation of
vessels.

68.17 Restrictions.

68.19 Application by an 883—1 corporation
to document a vessel.

Appendix A to Subpart A of Part 68—Oath
for the Qualification of Corporation as a
Citizen of the United States Under the Act of
Sept. 2, 1958 (46 U.S.C. 883-1)

Appendix B to Subpart A of Part 68—Oath
of Parent or Subsidiary Corporation Act of
September 2, 1958 (46 U.S.C. 883-1)

Subpart B—Documentation of Certain
Vessels for Oil Spill Cleanup

68.25 Purpose and scope.

68.27 Definitions for purpose of this
subpart.

68.29 Citizenship requirements for limited
coastwise endorsement.

68.31 Vessel eligibility requirements for
limited coastwise endorsement.

68.33 Privileges of a limited coastwise
endorsement.

68.35 Application to document a vessel
under this subpart.

68.37 Cessation of qualifications.

Appendix A to Subpart B of Part 68—Oath
for Qualification of a Not-For-Profit Oil Spill
Response Cooperative

Appendix B to Subpart B of Part 68—Oath for
Documentation of Vessels for Use by a Not-
For-Profit Oil Spill Response Cooperative

Subpart C—Vessels with a Coastwise
Endorsement Issued on or after August 9,
2004, that are Demised Chartered to
Coastwise Qualified Citizens

68.50 Purpose and applicability.

68.55 Definitions.

68.60 Eligibility of a vessel for a coastwise
endorsement under this subpart.

68.65 Annual ownership certification.

68.70 Application procedure for vessels
other than barges to be operated in
coastwise trade without being
documented.

68.75 Application procedure for barges to
be operated in coastwise trade without
being documented.

68.80 Invalidation of a coastwise
endorsement.

Subpart D—Vessels with a Coastwise
Endorsement Issued Before August 9, 2004,
and their Replacements that are Demise
Chartered to Coastwise Qualified Citizens

68.100 Purpose and applicability.

68.103 Definitions.

68.105 Eligibility of a vessel for a coastwise
endorsement under this subpart.

68.107 Application procedure for vessels
other than barges to be operated in
coastwise trade without being
documented.

68.109 Application procedure for barges to
be operated in coastwise trade without
being documented.

68.111 Invalidation of a coastwise
endorsement.

14. In part 68, revise the heading to
subpart A to read as follows:

Subpart A—Regulations for Engaging
in Limited Coastwise Trade

15. Add §68.1 to subpart A to read as
follows:

§68.1

This subpart contains citizen
ownership requirements and procedures
to allow documentation of vessels that
do not meet the requirements of part 67
of this chapter. The requirements are for
corporations engaged in a
manufacturing or mineral industry in
the United States.

Purpose of subpart.

§68.7 [Amended]

16. In §68.7—

a. In paragraph (b), after the
redesignated number “§68.11(a)”,
remove the words “‘of this subpart”; and
following the words “appendix A”, add
the words ““of this subpart”.

§68.9 [Amended]

17.In §68.9—

a. In paragraph (a), following the
words “appendix B”’, add the words “‘of
this subpart”;

b. In paragraph (b), following the
words “appendix B”’, add the words “‘of
this subpart”; and

c. In paragraph (c), following the
redesignated number “§ 68.11(a)”,
remove the words “‘of this subpart”; and
following the words “appendix B”, add
the words ““of this subpart”.

§68.11 [Amended]

18.In §68.11—

a. In paragraph (a), after the
redesignated number ““§ 68.7”, remove
the words ““of this subpart”’; and

b. In paragraph (b), after the
redesignated number ““§ 68.9”’, remove
the words ““of this subpart”.

Appendix A to Subpart A of Part 68
[Amended]

19. In appendix A—

a. In the appendix heading and in the
text, remove the words ‘(46 U.S.C. 883—
1)”” and add, in their place, the words
“(46 U.S.C. app. 883-1); and

b. Following the word “§67.39(c)”,
add the words “of this chapter”.

Appendix B to Subpart A of Part 68
[Amended]

20. In appendix B, in the appendix
heading and in the text, remove the
words ‘(46 U.S.C. 883—-1)” and add, in
their place, the words ““(46 U.S.C. app.
883-1)".

21. Add new subpart C, consisting of
§§ 68.50 through 68.80, to read as
follows:

Subpart C—Vessels With a Coastwise
Endorsement Issued on or After
August 9, 2004, That Are Demise
Chartered to Coastwise Qualified
Citizens

68.50 Purpose and applicability.

68.55 Definitions.

68.60 Eligibility of a vessel for a coastwise
endorsement under this subpart.

68.65 Annual ownership certification.

68.70 Application procedure for vessels
other than barges to be operated in
coastwise trade without being
documented.

68.75 Application procedure for barges to
be operated in coastwise trade without
being documented.

68.80 Invalidation of a coastwise
endorsement.

Subpart C—Vessels With a Coastwise
Endorsement Issued on or After
August 9, 2004, That Are Demise
Chartered to Coastwise Qualified
Citizens

§68.50 Purpose and applicability.

(a) This subpart contains
requirements, in addition to those in
part 67 of this chapter, for obtaining a
coastwise endorsement for a U.S.-built
vessel—

(1) That is owned by a person that
qualifies as a citizen under §§ 67.35(a),
67.36(a), 67.37, or 67.39(a) of this
chapter; and

(2) That is demise chartered to a
coastwise qualified citizen under
§§67.33, 67.35(c), 67.36(c), 67.37,
67.39(c), or 67.41 of this chapter.

(b) This subpart applies to a vessel
with a coastwise endorsement issued on
or after August 9, 2004. It does not
apply to a vessel under subpart D of this
part.

§68.55 Definitions.

In addition to the terms defined in
§67.3 of this chapter, as used in this
subpart—

Affiliate means, with respect to any
person, any other person that is—

(1) Directly or indirectly controlled
by, under common control with, or
controlling that person; or

(2) Named as being part of the same
consolidated group in any report or
other document submitted to the United
States Securities and Exchange
Commission or the Internal Revenue
Service.

Cargo does not include cargo to which
title is held for non-commercial reasons
and primarily for the purpose of evading
the requirements of § 68.65(a)(2).

Oil has the meaning given that term
in 46 U.S.C. 2101(20).

Operation or management, for
vessels, means all activities related to
the use of vessels to provide services.
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These activities include, but are not
limited to, ship agency; ship brokerage;
activities performed by a vessel operator
or demise charterer in exercising
direction and control of a vessel, such
as crewing, victualing, storing, and
maintaining the vessel and ensuring its
safe navigation; and activities associated
with controlling the use and
employment of the vessel under a time
charter or other use agreement. It does
not include activities directly associated
with making financial investments in
vessels or the receipt of earnings
derived from these investments.

Passive investment means an
investment in which neither the
investor nor any affiliate of the investor
is involved in, or has the power to be
involved in, the formulation,
determination, or direction of any
activity or function concerning the use,
operation, or management of the asset
that is the subject of the investment.

Qualified proprietary cargo means—

(1) Oil, petroleum products,
petrochemicals, or liquefied natural gas
cargo that is beneficially owned by the
person who submits to the Director,
National Vessel Documentation Center,
an application or annual certification
under § 68.65(a)(2), or by an affiliate of
that person, immediately before, during,
or immediately after the cargo is carried
in coastwise trade on a vessel owned by
that person;

(2) Oil, petroleum products,
petrochemicals, or liquefied natural gas
cargo not beneficially owned by the
person who submits to the Director,
National Vessel Documentation Center,
an application or an annual certification
under § 68.65(a)(2), or by an affiliate of
that person, but that is carried in
coastwise trade by a vessel owned by
that person and which is part of an
arrangement in which vessels owned by
that person and at least one other person
are operated collectively as one fleet, to
the extent that an equal amount of oil,
petroleum products, petrochemicals, or
liquefied natural gas cargo beneficially
owned by that person, or an affiliate of
that person, is carried in coastwise trade
on one or more other vessels, not owned
by that person, or an affiliate of that
person, if the other vessel or vessels are
also part of the same arrangement;

(3) In the case of a towing vessel
associated with a non-self-propelled
tank vessel where the two vessels
function as a single self-propelled
vessel, oil, petroleum products,
petrochemicals, or liquefied natural gas
cargo that is beneficially owned by the
person who owns both the towing vessel
and the non-self-propelled tank vessel,
or any United States affiliate of that
person, immediately before, during, or

immediately after the cargo is carried in
coastwise trade on either of the two
vessels; or

(4) Any oil, petroleum products,
petrochemicals, or liquefied natural gas
cargo carried on any vessel that is either
a self-propelled tank vessel having a
length of at least 210 meters (about 689
feet) or a tank vessel that is a liquefied
natural gas carrier that—

(i) Was delivered by the builder of the
vessel to the owner of the vessel after
December 31, 1999; and

(ii) Was purchased by a person for the
purpose, and with the reasonable
expectation, of transporting on the
vessel liquefied natural gas or unrefined
petroleum beneficially owned by the
owner of the vessel, or an affiliate of the
owner, from Alaska to the continental
United States.

Sub-charter means all types of
charters or other contracts for the use of
a vessel that are subordinate to a
charter. The term includes, but is not
limited to, a demise charter, a time
charter, a voyage charter, a space
charter, and a contract of affreightment.

United States affiliate means, with
respect to any person, an affiliate the
principal place of business of which is
located in the United States.

§68.60 Eligibility of a vessel for a
coastwise endorsement under this subpart.

(a) To be eligible for a coastwise
endorsement under 46 U.S.C. 12106(e)
and to operate in coastwise trade under
46 U.S.C. 12106(e) and 12110(b), a
vessel must meet the following:

(1) The vessel is eligible for
documentation under 46 U.S.C. 12102.

(2) The vessel is eligible for a
coastwise endorsement under § 67.19(c)
of this chapter and has not lost
coastwise eligibility under § 67.19(d) of
this chapter.

(3) The person that owns the vessel
(or, if the vessel is owned by a trust or
similar arrangement, the beneficiary of
the trust or similar arrangement) makes
the certification in § 68.65.

(4) The person that owns the vessel
has transferred to a qualified U.S.
citizen under 46 U.S.C. app. 802 full
possession, control, and command of
the vessel through a demise charter in
which the demise charterer is
considered the owner pro hac vice
during the term of the charter.

(5) The charterer must certify to the
Director, National Vessel
Documentation Center, that the
charterer is a citizen of the United States
for engaging in the coastwise trade
under 46 U.S.C. app. 802.

(6) The demise charter is for a period
of at least 3 years, unless a shorter
period is authorized by the Director,

National Vessel Documentation Center,
under circumstances such as—

(i) When the vessel’s remaining life
would not support a charter of 3 years;
or

(ii) To preserve the use or possession
of the vessel.

(b) To apply for a coastwise
endorsement for a vessel under a demise
charter, see § 68.70 and, for a barge, see
§ 68.75.

Note to § 68.60: Section 608(b) of Public
Law 108-293 provides special requirements
for certain vessels in the Alaska trade.

§68.65 Annual ownership certification.

(a) At the time of initial application
for documentation and at the time for
annual renewal of the endorsement as
required by §67.163 of this chapter, the
person that owns a vessel with a
coastwise endorsement under § 68.60
must certify in writing to the Director,
National Vessel Documentation
Center—

(1) That the person who owns a vessel
with a coastwise endorsement under
§68.60—

(i) Is a leasing company, bank, or
financial institution;

(i) Owns, or holds the beneficial
interest in, the vessel solely as a passive
investment;

(iii) Does not operate any vessel for
hire and is not an affiliate of any person
who operates any vessel for hire; and

(iv) Is independent from, and not an
affiliate of, any charterer of the vessel or
any other person who has the right,
directly or indirectly, to control or
direct the movement or use of the
vessel.

(2) For vessels under paragraph (b) of
this section, that—

(i) The aggregate book value of the
vessels owned by that person and
United States affiliates of that person
does not exceed 10 percent of the
aggregate book value of all assets owned
by that person and its United States
affiliates;

(ii) Not more than 10 percent of the
aggregate revenues of that person and its
United States affiliates is derived from
the ownership, operation, or
management of vessels;

(iii) At least 70 percent of the
aggregate tonnage of all cargo carried by
all vessels owned by that person and its
United States affiliates and documented
under 46 U.S.C. 12106 is qualified
proprietary cargo;

(iv) Any cargo other than qualified
proprietary cargo carried by all vessels
owned by that person and its United
States affiliates and documented under
46 U.S.C. 12106 consists of oil,
petroleum products, petrochemicals, or
liquefied natural gas;
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(v) No vessel owned by that person or
any of its United States affiliates and
documented under 46 U.S.C. 12106
carries molten sulphur; and

(vi) That person owned one or more
vessels documented under § 68.10 as of
August 9, 2004.

(b) Paragraph (a)(2) of this section
applies only to—

(1) A tank vessel having a tonnage of
not less than 6,000 gross tons, as
measured under 46 U.S.C. 14502 (or an
alternative tonnage measured under 46
U.S.C. 14302 as prescribed under 46
U.S.C. 14104); or

(2) A towing vessel associated with a
non-self-propelled tank vessel that
meets the requirements of paragraph
(b)(1) of this section, where the two
vessels function as a single self-
propelled vessel.

Note to § 68.65: The Secretary of
Transportation may waive or reduce the
qualified proprietary cargo requirement of
§68.65(a)(2)(iii) for a vessel if the person that
owns the vessel (or, if the vessel is owned by
a trust or similar arrangement, the beneficiary
of the trust or similar arrangement) notifies
the Secretary that circumstances beyond the
direct control of the person that owns the
vessel or its affiliates prevent, or reasonably
threaten to prevent, the person that owns the
vessel from satisfying this requirement, and
the Secretary does not, with good cause,
determine otherwise. The waiver or
reduction applies during the period of time
that the circumstances exist.

§68.70 Application procedure for vessels
other than barges to be operated in
coastwise trade without being documented.

(a) The person that owns the vessel
(other than a barge under § 68.75) and
that seeks a coastwise endorsement
under § 68.60 must submit the following
to the National Vessel Documentation
Center:

(1) Application for Initial Issue,
Exchange, or Replacement of Certificate
of Documentation; or Redocumentation
(form CG-1258);

(2) Title evidence, if applicable;

(3) Mortgagee consent on form CG—
4593, if applicable;

(4) If the application is for
replacement of a mutilated document or
for exchange of documentation, the
outstanding Certificate of
Documentation;

(5) The certification required by
§68.65(a)(1) or, if a vessel under
§68.65(b), the certification required by
§68.65(a)(2);

(6) A certification in the form of an
affidavit and, if requested by the
Director, National Vessel
Documentation Center, supporting
documentation establishing the
following facts with respect to the
transaction from an individual who is

authorized to provide certification on
behalf of the person that owns the vessel
and who is an officer in a corporation,
a partner in a partnership, a member of
the board of managers in a limited
liability company, or their equivalent.
The certificate must certify that the
person that owns the vessel has
transferred to a qualified United States
citizen under 46 U.S.C. app. 802 full
possession, control, and command of
the U.S.-built vessel through a demise
charter in which the demise charterer is
considered the owner pro hac vice
during the term of the charter.

(7) A copy of the charter, which must
provide that the charterer is deemed to
be the owner pro hac vice for the term
of the charter.

(b) The charterer must submit the
following to the National Vessel
Documentation Center:

(1) A certificate certifying that the
charterer is a citizen of the United States
for the purpose of engaging in the
coastwise trade under 46 U.S.C. app.
802.

(2) Detailed citizenship information in
the format of form CG-1258,
Application for Documentation, section
G, citizenship. The citizenship
information may be attached to the form
CG-1258 that is submitted under
paragraph (a)(1) of this section and must
be signed by, or on behalf of, the
charterer.

(c) Whenever a charter submitted
under paragraph (a)(7) of this section is
amended, the vessel owner must file a
copy of the amendment with the
Director, National Vessel
Documentation Center, within 10 days
after the effective date of the
amendment.

(d) Whenever the charterer of a vessel
under paragraph (a) of this section
enters into a sub-charter that is a demise
charter with another person for the use
of the vessel, the charterer must file a
copy of the sub-charter and
amendments to the sub-charter with the
Director, National Vessel
Documentation Center, within 10 days
after the effective date of the sub-charter
and the sub-charterer must provide
detailed citizenship information in the
format of form CG—1258, Application for
Documentation, section G, citizenship.

(e) Whenever the charterer of a vessel
under paragraph (a) of this section
enters into a sub-charter other than a
demise charter with another person for
the use of the vessel, the charterer must
file a copy of the sub-charter and
amendments to the sub-charter with the
Director, National Vessel
Documentation Center, within 10 days
after a request by the Director to do so.

(f) A person that submits a false
certification under this section is subject
to penalty under 46 U.S.C. 12122 and 18
U.S.C. 1001.

§68.75 Application procedure for barges
to be operated in coastwise trade without
being documented.

(a) The person that owns a barge
qualified to engage in coastwise trade
must submit the following to the
National Vessel Documentation Center:

(1) The certification required by
§68.65(a)(1) or (a)(2).

(2) A certification in the form of an
affidavit and, if requested by the
Director, National Vessel
Documentation Center, supporting
documentation establishing the
following facts with respect to the
transaction from an individual who is
authorized to provide certification on
behalf of the person that owns the barge
and who is an officer in a corporation,
a partner in a partnership, a member of
the board of managers in a limited
liability company, or their equivalent.
The certificate must certify the
following:

(i) That the person that owns the
barge is organized under the laws of the
United States or a State.

(ii) That the person that owns the
barge has transferred to a qualified
United States citizen under 46 U.S.C.
app. 802 full possession, control, and
command of the U.S.-built barge
through a demise charter in which the
demise charterer is considered the
owner pro hac vice during the term of
the charter.

(iii) That the barge is qualified to
engage in the coastwise trade and that
it is owned by a person eligible to own
vessels documented under 46 U.S.C.
12102(e).

(3) A copy of the charter, which must
provide that the charterer is deemed to
be the owner pro hac vice for the term
of the charter.

(b) The charterer must submit the
following to the National Vessel
Documentation Center:

(1) A certificate certifying that the
charterer is a citizen of the United States
for engaging in the coastwise trade
under 46 U.S.C. app. 802.

(2) Detailed citizenship information in
the format of form CG-1258,
Application for Documentation, section
G, citizenship. The citizenship
information must be signed by, or on
behalf of, the charterer.

(c) Whenever a charter under
paragraph (a) of this section is amended,
the barge owner must file a copy of the
amendment with the Director, National
Vessel Documentation Center, within 10
days after the effective date of the
amendment.
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(d) Whenever the charterer of a barge
under paragraph (a) of this section
enters into a sub-charter that is a demise
charter with another person for the use
of the barge, the charterer must file a
copy of the sub-charter and
amendments to the sub-charter with the
Director, National Vessel
Documentation Center, within 10 days
after the effective date of the sub-charter
and the sub-charterer must provide
detailed citizenship information in the
format of form CG-1258, Application for
Documentation, section G, citizenship.

(e) Whenever the charterer of a barge
under paragraph (a) of this section
enters into a sub-charter other than a
demise charter with another person for
the use of the barge, the charterer must
file a copy of the sub-charter and
amendments to the sub-charter with the
Director, National Vessel
Documentation Center, within 10 days
after a request by the Director to do so.

(f) A person that submits a false
certification under this section is subject
to penalty under 46 U.S.C. 12122 and 18
U.S.C. 1001.

§68.80 Invalidation of a coastwise
endorsement.

In addition to the events in
§67.167(c)(1) through (c)(9) of this
chapter, a Certificate of Documentation
together with a coastwise endorsement
under this subpart becomes invalid
when—

(a) The owner fails to make the
certification required by § 68.65 or
ceases to meet the requirements of the
certification on file;

(b) The demise charter expires or is
transferred to another charterer; or

(c) The citizenship of the charterer or
sub-charterer changes to the extent that
they are no longer qualified for a
coastwise endorsement.

22. Add new subpart D, consisting of
§§68.100 through 68.111, to read as
follows:

Subpart D—Vessels With a Coastwise
Endorsement Issued Before August 9,
2004, and Their Replacements That Are
Demised Chartered to Coastwise-
Qualified Citizens

68.100 Purpose and applicability.

68.103 Definitions.

68.105 Eligibility of a vessel for a coastwise
endorsement under this subpart.

68.107 Application procedure for vessels
other than barges to be operated in
coastwise trade without being
documented.

68.109 Application procedure for barges to
be operated in coastwise trade without
being documented.

68.111 Invalidation of a coastwise
endorsement.

Subpart D—Vessels With a Coastwise
Endorsement Issued Before August 9,
2004, and Their Replacements That Are
Demised Chartered to Coastwise-
Qualified Citizens

§68.100 Purpose and applicability.

(a) This subpart contains
requirements for the documentation of
U.S.-built vessels in the coastwise trade
that were granted special rights under
the Coast Guard and Maritime
Transportation Action of 2004 (Pub. L.
108-293).

(b) This subpart applies to—

(1) A vessel under a demise charter
that was eligible for, and received, a
document with a coastwise
endorsement under § 67.19 of this
chapter and 46 U.S.C. 12106(e) before
August 9, 2004;

(2) A barge deemed eligible under 46
U.S.C. 12106(e) and 12110(b) to operate
in coastwise trade without being
documented before August 9, 2004; and

(3) A replacement vessel of a similar
size and function for any vessel under
paragraphs (b)(1) through (b)(3) of this
section.

(c) Except for vessels under paragraph
(d) of this section, this subpart applies
to a certificate of documentation, or
renewal of one, endorsed with a
coastwise endorsement for a vessel
under 46 U.S.C. 12106(e) or a
replacement vessel of a similar size and
function that was issued before August
9, 2004, as long as the vessel is owned
by the person named in the certificate,
or by a subsidiary or affiliate of that
person, and the controlling interest in
the owner has not been transferred to a
person that was not an affiliate of the
owner as of August 9, 2004.

(d) With respect to offshore supply
vessels with a certificate of
documentation endorsed with a
coastwise endorsement as of August 9,
2004, this subpart applies until August
9, 2007. On and after August 9, 2007,
subpart C of this part applies to these
vessels.

§68.103 Definitions.

In addition to the terms defined in
§67.3 of this chapter, as used in this
subpart—

Affiliate means a person that is less
than 50 percent owned or controlled by
another person.

Group means the person that owns a
vessel, the parent of that person, and all
subsidiaries and affiliates of the parent
of that person.

Offshore supply vessel means a motor
vessel of more than 15 gross tons but
less than 500 gross tons as measured
under 46 U.S.C. 14502, or an alternate
tonnage measured under 46 U.S.C.

14302 as prescribed under 46 U.S.C.
14104, that regularly carries goods,
supplies, individuals in addition to the
crew, or equipment in support of
exploration, exploitation, or production
of offshore mineral or energy resources.

Operation or management of vessels
means all activities related to the use of
vessels to provide services. These
activities include ship agency; ship
brokerage; activities performed by a
vessel operator or demise charterer in
exercising direction and control of a
vessel, such as crewing, victualing,
storing, and maintaining the vessel and
ensuring its safe navigation; a